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C.VIL DOCKET 

UNITED STATES DISTRICT COURT 


ROBERT 0 . tAWTiro 


C. Form No 10< Ror. 


Jury demand dale: 5/26/67 by Plaintiffs 
10/15/70 by Plaintiffs 
Trial Waived see Stipulation filed 



For defendant: 


Lawrence B. Schwarts,)For All_ 

_ li Clnrist one & Sc h w/irty. ^Defendants _ 

_jJL21_Golden Hill Street)_ __ 

. u Bridgeport. Connecticut) -- — 




Edward F. Kunin, Esq. ) For All 

T + AU vU-i.-Oi-o~: J . 


385 Cfclitaa lilll jt#55.xMBiaxStr«*tx J Defendants, 

_ Bridgeport, Conn, ogco-i 


_fijlrnest M. Junkins ) Sta nley Arron 

85r F_ 94>5 Main Street ) al. _ 

-..|7jic idH e p ort T Conn.0660_3-. 


STATIS - * -Al. RECORD 


I.S. 5 mailed 



basis of Action: Patent In- 

Ducket fee 


ringfe entj_Misappropria 
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ential disclosure and 
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n.F. in? AO 

1974- 


11/4 ^ 

Arthur T 
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lltRi'f 


_1967 

3716 


I’HOCKKUING!) 


3/30 

3/31J 




Dm# Or«fr 

Judgment f 


4 / 13 . 


_r*tu-j ^: i .rTr;;;r 7 K . (1 or s atents - 

-Appearance .pf Lnw.-ence B Schwart, ^Tr? 5 , & Com Plaint. 
entered for all Defendants. Cz * of Gladstone & Schwartz. 

filed in accorda^nce^itl^a^reement^witli C Att laX Arr ? n und Anna Arron, 

Stanley Arron. and droppin^fend 


^ c ?nley Arron, and dropping delendants Barbara"^ f ° r Defendant^ 

SulzysKi as improper parties SuSS™**?? 1 Cil( r rveilak a °d Patricia 

:copies of came and offended - 


5/22 
5/2G 
' 6/5 

kMP 

S/9 


8/16 

9/13 


9/18 


I 9/20 
10/9 
10/16 
11/24 
'11/24 


i2/r 

-11/30 

12 m 


copies of same and of Amended C^?K t 18 .T2 7 d to * ct “ er with „ | 

{service ^on Max and Anna A^ron. piaint * liandcd to the Marshal for j 
{Summons. * * ' 1 ‘ / 1 '^‘ " Amended Complaint and 

until May*197. f ^f i 1 ?n £ l> rS^ns q° ‘: 5?tcn « in " <> r time. 
?arl » c - H-3/0/1./ Conies mailed t'tvs FitH ( ' Crc ‘“ ^cordiop.ly. 
Ans.ycr and Counterclaim" Li ^i.w ' L tJh<ne ann Schwartz. 

Demand tor Jury Tri fife --bydefcjndant.s. 

' J-?'y - , 

^aoM°o e n a iru!‘ u t ° 1 I '*““ , * nt *rr OD , filed by Plaintiff 

Motion, 1 “S^oJen^Pf-lt aAeinst ? efe„dan ts , Not ice of j 
j Fattibene, filed by Plaintiff. 0tMotlon » Affidavit of Arthur T. | 

Products^Inc? to Interrogatories, filed by defendant Visa-Therm 
jAlexander^Sa le°Corporation^ on Wfi7*19 * 1967°^ ^ 

iby PlaiSiffs?^"' 0 ^' 3 t0 Dcfcndant Stanley Arron'(Second SeO^iled 

—«i on o ” 1 " — 

Ind.» an9 S a|^ry 3||f r Srv?s^T6eli i p?6^ctI fe Tnc ntlL Stanle * Arron, . 

produ S^^ = 

to Rule ?4 1 O NotiL a 3f 0 Motion O and h Memor dU d ti0, | 1 °' f Docune °t&-Pursuant _ 
filed by Plaintiffs. ° d Memor andum in Support thereof,.. 

Arron, Max*Arron* Anno d A"on F and U VlSa!Thl™ d [Vod D ' fen ^ arits . Stanlay' 

murnSSSgg^S^S^ &S£ 3 ££trSb&si * - 

... . -Notice. To Take Deposition . on ftral . _I_ 


J ***=« y ueienaancs. - - ' —- ----- 

^*^^:»|c^r^^ll6??hu.rSyn5taSfr? i '’- ?? * ! S9^Ki;'-' 


i 2 /ir 


-j——i- —ePtice or Motion, with attached Arfl 

JSchw?rt_z, and~Max Ar r o^^lle QyT)e fefiaSS 
f 1 led. . *' e ^ endants » Max Arron & Anna Arron M 


Motion for Surnhary~Jud,^meiiEr 


i' ^ 
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TIMELY PRODUCTS CORPORATION and RAPHAEL J COSTANZO v 

— -STAABROH,_TO4lTHm„PR0CUCTS, INC.^ rnX ARROH a^d 

ANNA ARRON — —""-' 

PROCKKDING8 Data Order or 

— --— __ ____ Judgment Noted 

" Mo^ em ° r ^ nd T In Su PP° rt Of Defendants;" Max Arron and Aom aWs- 

Motions For Summary Judgment, filed by Defendants, Max Arron and 

— Anna Arron*_ __ — 

to PHinMf 1 ^' 1 ? ? p ! ,SsiLinn . to W nefendnnt^ Motion ObJrcFfhF 

= 5TSK&' £&»!- 

of Defendant, Max Arron. filed by Plaintiffs, (w/ExHiblts 1 ? 2 & 3? 

---= Hearj.nt.on..CU-P!oinrj.r*V Moti^ 'f^n L flV, , , — — 

Docmniinta Pursunnt to Rule 34 f E r S n nV V 

-to Interrogator in -• A ) D ^undants Objections . _ 

for Order v ■, r-■, t-tr„—nf u. / uLorxL_., (J; .Motion Pursuant to Parle 30(b) 

Irron. and Am^aI akc deposition; (4) Defendants' ( N La- 

-SSuoust(1)™| lr “ aT/f 1 0^f a j“ sr i( J ^ tl ?? ! 3 t - • Xhc . Co ' jrL "lilt 
~ Strutt lon!i Firrnlod. ‘rSuAHuTln- 

iliteiM -iSf ’- n .A;;: 1 n p” *«» 

-i i? , ? rrS> W to - r -/ ?? <0 n.nu Liu, f i I'd by D.-Lenu^nts, together j 1 

bo/, containing Del(.•nu.»nt s Interrogatory I ::„ibits a, 11.(1 L D I ~ — 

_ Memorandum Order On Defendants' Objections To Interrogatories ’ 

-'hv f’-- U r f '*! Ue “ tio n of the ™il"B paper., art? argents] 

— thC P ar ? ie3 » ic ^ ORDERED: 1. Objections to the 

i‘^ er f?? at ?F les are sustained: Nos»q145, 150 152 157 ! 

-,l 5f 4H 9 - }“■ lMl 165 ‘ l68 ’ 172A ' l74 . 182/*fl2,‘l96 ind Ik! ' 

-N^^llS^Ul!.U2 4h !j° 1 l?6t n !53? t 15“ 8 ;S rt ll6 ar i60 V n? Uled A 

--(^(er^erion is within defendants'’knowledge), 162 166 '169" C 170 

—;L7i*—17.9, 180, 181, 183, 187, 188, 189 190 and l§9(h)* 

:^S^S2r^HSrK^lnf a *Z C ° PleS malled C0 AttrotTHeys Fateibene, ‘ j 

UnTS^port^p^Their Motio^Objectln^to^e^endants’''interroea torv 
- And No tice of Motion, filed by Plaintiffs? Interrogatory, ( 

-^*ers To Defendants' Interrogatories, filed by Plaintiffs, 

“ fiied? rC }Jpru? r R? r 3 Transcri Pt o£ Proceedings of January 15, 1968, 


ilk. 3 f 

15, 1968, 

1 

f Arron. 


•endant^ 



t—rvjwaawawii, uu uiai cxauiinacion, or Derendant ' — 

8, 1968, filed by Plaintiffs, - — - 

. {J^H on For Summary Judgment on the Claim of Patent Infringement ? 

#nd Notice of Motion, with Memorandum Ir Support of Defendant^TMoti.6n - 

E^Summary Judgments The Claim Of Patent Infringement A and Affidavit 
ofJitlinlfiy Arron, Derendant, with Exhibits A thru H, filed bv -“ ' r- 

- D^fc.findBnty ^ __ — — - > , 

'miiTEy SlSinti?fa rd * r ' Pursuant to R ule 80, a nd Notice of Motion, f 

-I ep }y Memorandum, f jXedby Plalntl?f7~-1- 

_Reply Memorandum, filed by DereridantT--- 

-Interroga tory ..5l to.iLalntlff.^iile.l _by.J)efendant ~ - 1 f py 
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DATE 

968 


1961 

zm. 


PROCKKDINr.a 


D»|f r 
•'UllKn • 


^--JMotion _For An Order For production "and Inspection and/or Copying 

-ki- M or photo/production, etc., and Notice of Motion, filed by 

--- Defendants. _j.__ _ 

- r --Interrogatories^ To Plaintiffs, filed by Defendants. 

4/13 | Memorandum In Opposition To Defendants' Motion For Production" ~ 

_ IBrpught Pur suant to Rule 34, filed by Plaintiffs. 

4 - — _ll^orin^.on (i) Plaintiffs 1 Motion to Modify Order Pursuant to_ ( 
Rule 60(2) Defendants' Motion_for an Order for Production and 
Inspection of Certain Documents. The following is agreed to and 
Patt_on the record re Motion (i): Motion is granted to the extent 
j-tliat the Court lifts the ban on the Applications. These applications 
JBajL he, given to Atty Fattibene so that he may have the opportunity 
to discuss them with his client, Mr. Costanza, and his expert, onlv j 
JLar_£he purpose of. preparing moving papers in opposition to the 


_4/19 


-{Motion for Summary Judgment, for the purpose of preparing depositionk, 

-land for the purpose .of presenting his case at trial. Court will 

j allow the defendant to draw an appropriate or.der embodyi ng the limi- 
tations-Qf this order beyond which the Court has mentioned so as to 
,px.at£££—the—defendants. fully., After recess, counsel report to the 
CQuHt__that_ the order put on the record shall stand and no formal 
4-0rder will be submitted. Motion (2) Granted. Zampa no, J. M-4/l 6/6 i8 
Defendant's (Stanley Arron) Motion for Summa ry Judgment on the Claim/ 
/of-Patent In£ringement_"Over to 5/6/68." . (See Courtroom Minutes ’ 

1, 


April 15,-1968)-Copies of Courtroom Minutes mailed, to all counse 
A n s w er To Defenda nt s Interrogato ry No. S, filed by Plaintiff. 
Endor seme nt entered on Motion for an Order "Tor "Production aoff/0f 
.(Copying, etc. under Rule 34, as follows: 1 Ytotion granted, absent 
objection.. " Zampano, J. 11 ■4 /l r </6, f i. Copier: mailed to Attorneys 


- 4/241 


Fattibene, Schwartz and Kunin. 

_Appearance 

Arron, et al. 


-4729- 


—57-4— 


>76- 


• t 

it 

M 


_5722- 


war 13 
of E 


rnesf_M._ Junlcins entered for Defendant, Stanley 


-EnurthSfit-Qf.Interrogatories, 


to Defendant, filed by Plalntltt. 
Mem orandum In Opposition To Defendants Motion For Partial 
Summary Judgment As To The Patent Tnfringement~Couht, with 

Affidavit of Dennis J. Murphy for Plaintiffs, filed by Plaintiffs 
Affidavit of Stanleyjkrron, .filed by Defendants. 

Defendant 's Reply Memorandum, file d. __ 

-Affidavit of Ernest M, Junkina, filed by Defendants. 

-Affidavit of Raphael J. Costanza, fi led by Plaintiff s. 

Report: by Plaintiff, filed. _ 

Hearing on Defendant's (Stanley Arron5 Motion for Summary Judgment 
on Clcim of Patent. Infri ngement. Defendant's Exhibits E, K and L, 

_ _filed. Decision Reserved^ Zampano, J. M-5/7/68 

5/7 I Motion Pursuant to Rule 32, F.R.C.P., Objecting to Defendants r 
Interrogatories Nos. 8, 10. 11, 13, 14, 15. 19, 207 21T~22, 23, , 

26. 30. 32 a nd 33. and Notice of Motion, filed by Plaintiffs.” 

Court Reporter's Transcript of Proceedings^of May 6, 1968, filed. 


Bussell, R, _ 

_ Plai ntiff's Memorandum in Su pport of Their Motion, filed. 

— MemorajidujB-in Opposition to Plaintif fs ' Motion to Strike Defendant^ 

:errogatories, filed hy_Defendants-^._ 

Hearing on Plaintiff's Objections to Defendants' Interrogatories, 

Obje ct ionsco "87^0,11.15 ,19.20", 23.32/33 (a), 33(b) , 33 (c) - overrGledT.- 

Objections t o 21, 24-30, 33(d) 33(e) sustained without prejudice to 
defendant/tp renew motion, " Zampan o . J^. M-5777:6 Copies mailed to. 

(Conf.' H . 3 





















c - 110Rt> ctviiPockut copiiDUMioo timely products corf. 


(5) 

et al v. 


STANLEY ARRON, ET ALS 


PROCEEDINGS 


> / 2 5 
6/27 

8/1 


all counsel. 

Plaintiffs' Fifth Set 
filed, _ 

Deposition of Fmanuel 
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DtU Order or 
Judgment Noted 


Fifth Set of Interrogatories to Defendants, 


Answers io FourthSet of Plaintiffs^ Interrogatories, filed ! - 

- by Defendants __ ’--_ . 

t a Order Denying Defendants' Motion For Parcial SdniniTry-l~ ' 

- Judgment, entered. ORDERED that the defendants' motion for partTaT- 

summary judgment in their favor be, and the same hereby Is, denied 

|KSX n aar'junklnl{ M- C ° PleS “ U *« « Fatclbene. Schunrw, 

L nmHna F ? r an °5 d * r ,production and Inspection and/or ' ~''~ 

| co Pylr>£__and/or photoproduction of any and/or all of various -- 

documents, and Notice of Motion, filed by Defendants. 

- Court Reporter's Transcript of Proceedings of June 3 1968 I 

filed. Russell, R. 

n a Memorandum In Opposition To Defendants' Motion For Production 
-.Under Rule.34 Of FRCP filed by Plaintiffs. -" 

— 11 Co P rt Reporter s Notes of Proceedings of June 3, 1968, filed j 
| Kusseil^. R. 1 - * - 

I Hearing on Defendants' Motion For Production And Inspection. ! 

! Endorsement entered on motion as follows: "1. Objection to : - 

...paragraph 1 overruled, subject to conditions set forth in open court f 
2. Objections to paragraphs 10(d), 10(e) and 11(a) are overruled. 

J J. Requests in remaining paragraphs granted." Zampano, J. M-9/17/6R; - 

-Copies mailed to Attorneys Fattibene, Schwartz, Kunin and Junkins.!- 

-- Motion to Add an Additional Counterclaim, Notice of Motion 

and Memorandum in Support of Motion, filed by Defendants. 

Memorandum In Support^SfShei^MotioA F^r^Sd^ent“y^efault filed 
,by Plaintiffs, with Affidavit of Arthur T. Fattibene^ ’ filed . 

ClJ_D?fendants 1 Motion to Amend its Answer: and (2) Plaintiffs 1 ' 

1-Mption for Default Judgment "Over by agreement » Zamnann " l/rF" 

^^ e 5 S - ru Fifth Set 0f Plain y tiAs’ InteVrogato^ies. filed 


s Interrogatories, filed 


9/12 I 


9/23 _ 

9/TzI. 

mn 

0/10 

WW~ 


to/if 


riy jnliltL Set of 

1——to enjoi n pla intiff. Raphael J. Costanzo, 

; -from proceeding with an action now pending In U.S. District Court" 

tHr as£ r ra ..District, New York, and enjoining plaintiffs fr'—i brinvlne 
any further action against any customer of defendant a-Thefm £ 
Products, Inc., with Memorandum of Law thereon, (ard ->f Complaint 

_in case now pending in 'J.S .Distr.Ct. ,New York} £il - Pendants "- 

Pi fl JnA e ff°' r o an r^ In Opposition To Defendant Motion ayine 

—s Costanzo suit jjjjainst Hygrade^ filed Dy *iintiffs j- 

-Memorandum In Opposition To Defenda - s' Motion To^AmenH - * -j- 

^Ansuer^-filed.by Plaintiffs. -- 

ringon De fe ndants' Mot ion for Injunct ion against PlaintTFF- 

[T^ihaal _J, Costanzo. *Motion for Injunction Is’granted. Proposed*- 

^lLfoiSsei subjliCted -" Zampano. J. _M-10/23/6rt Copies m ailed to | " 

De fendants' Motion for an Order Enjoining Plaint IffiTTrSS |- 

Further Action against any Cus tomer of the Defendant f 
^723^68 ?roducCs • lnc •» ' “ff, without^prejudice"^ Zam pano. J. *“j- 

—-Court Reporter 's Transcript'of Proceedings ~nF~l "S T57TH- 

filed. Mall ov. P.-- - - 1 - 



\ 
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DATE 

1968 

zmw 


I'KOCKEDINGSt 


_Notice of Settlement of Order, filed 


Order entered (1) thnt Pla j nt1 £f Costa „.-.o ‘ s 


Pi a int 1 ft's . 

_ 's Action niinst 

lly/.r nd e Cutlery Co., pendin', in tide U S. District Sourt T or the 
Easter n District of New York Is stayed pendin_, the completion of ’ 

tjie trie 1_of_J:he_act ion now pending before this Court, subject how^ 

«Yt? to s_A.id s_t.iy being lifted in the event lly^rnde Cut lery Co. _ 


shell rua'e 


_ use or 

heat e d soc ks, etc.; 

Pi einti ffs from instl t ut in 


sel l a lleged infrin;. i n,, low-voltage battery 
(2) that defendants ' motion to further enjciu- 


of Plaintiffs 'U. S,. Defers Patent No, 3.^293,405 


of Vis a Therm Products, Inc. 


Date Oi 
J ud£i»«*n 


ounsel thirty (30) days written notice of any sncli.inlention, and 
aid no tice sna il Include Mie name of any customer against which 


12719 


i r m 

..-1/24 


any .further actions of infrin..ement 

ag* inst any_ customer 

_ __is permitted to go off without prejudic 

O). _.£la intiffs ' right to institute any further action for patent 
JLnfrin^ement of said Letters Patent 3,293,405 against any customers 
_of__the Defgndar\ts sha 11 be subject to Plaintiffs _iyin_. Defendants' 
counsel thirty 
_s 

such action Is contenplated. Defendants, after receipt of s a id 
..not.ice^_rnay if they so desire, on notice, renew their motion at whicl 
time the Court shal l t hen rules as to whether or not any such con¬ 
tem plate d action shall be enjo ined T Failure of Defendants to renew 
.their, motion to enjoin any such action within said th irty i30) days [ _ 

-Shall ent.itle_.pia intiffs to institute a nd to proceed with _S uth_ a C Cion 1 
_a i yaj 1 nst any_cu 5 tomer so named i n P laintiffs ' notice, Za ipano, J, 
f>-J0 /3h/68 Copies mailed to all counsel, Ceiti' ed copy nailed 
_to..Clerk. Eastern Dis trict of flew Yo r’. 

.Oral examination, on 

request for 

production of certain documents and things, filed by Plaintiffs. 


Notice To Take Deposition, on,_ r 

December 30, 1968, of Defendant, Stanley Arron, with 


1724 


_1/29 


1/30 


Deposition of Max Arron, filed. 

_Motion for an Order citing in Benjamin M. Hines and Lois D. 

Hines. both of 546 Old Academy Road,' Gr eenfield Hill, Fairfield, 
[ Connecticut, as addi tional p arties plaintiff and for an Order per¬ 
mitting, defendants to amend their Answer to include additional 
counterclaim, Notice of Motion, and Memorandum in Support of Motion] 

filedhy Defendants. _ * 

Statemen t of Edward F. 

Defaul t, filed by Defendants] 

_NOTICE Of Motion and Motion For Judgment by Default under Rule 37 of 

F.R.C.P., and Plaintiffs' Memorandum In Support of their Motion for An Ordor 
of Judgment by Default And A Request for Coat and AFforney'B Fees with Respect 
to this Motion,'filed by Plaintiffs, 

_ ~ ' H ai ntiffs ' Memo ran d urn" i nOppos Ft ion to Defendant s T 'Mot ion 

Filecr *— 


T7T 


T 7 T 


Kunln In Oonos i t ion to Mot ion for 


_ Not i ce o f Deposition of I rvin■ 


Corback x 


on Februnrv 14, 


19.6 3 ; a nd I h fsxliel.llreyer, on February 14, 19b9, filed by Plaintiff [ 

I C ostanz o.______ 

_He a r in*; on (1 ) D o f e n dants ' 

for an Order Citin'' in Benjamin M, 


(Stan l ey Arron, et al <?)_ Mot i on 
Hines and T ni$ I). Hines , Fairfiei 


Conne cti cut , as A ddi ti7)na1. Parties p'Ta frit i'f? V re i n ; (?) pi'ai rtXFN' 1 

Motion for Judgment by Defau lt u nd er Rule 57 of F.K.C.Y, Decisional 
Reserved on both motions . R epl y br ief to he filed within 7~wein<jf*' 
TantTrepTy thereto to he fil ed with in 1 week. After transcript oT "J 
deposition Is pr epared] counsel is to meet v-ith the Court the first 
Monday thereafter, in chambers for conference . Zampann t 2/5/4 

(Cont'd) 

















( 6 ) 


1 


1 !’• ” I KU!N<;.'? 


1 0/30 : Notice o] Sett lenient ol ^rder t f i. fe J ! • PI 1 nt i f t’s # 

__j_ Order entered ( 1 ) that Plaintiff Co - L-> ur,o 's acliou*a ->insl 

_[ Ky u rnde Cutlery Co,, pendin_ i.u the U. >. District Court for"Che 

_| Easter n District of Dew Yorh is stayed nondin the 


the trin] of 
to said 


the set ion 
I ever to said s t.ay he i n 
j shn 11 i,|.s' e, use or sell 


completion of 


nov pendin w before this Court, subject how- 
lifted in Lhe evcnL Hy;rade Cutlerv (Jo, 


I Dutr Of 
; J u<Jk' , ' , ‘» 


4- 


a 1 le ed infrin 


. n 


low-volte Intlerv 


mot i on 


to further enjoin. ! 
of i nfri n e ent 


12/19 


1%4 

.1/15 

.1/24 


i heated socks, etc.; ( 2 ) that defendants' 

! Plaintiffs from instituting a n .• further net ions 

h_of Plaintiffs'U. 3. Peters Patent No. 3,293,405 n.sinst any customers 
i of Vist I her i. Products, Inc. is permitted to go off without prejudice; 
: (3) Pin intiffs' right to institute any further notion for pntent 
I infringement of snid Letters Pntent 3,293,405 a ainst nny customers' 
[_of the Defendants shall he subject to Plaintiffs ..ivin. Defendants ' 

! -nid S nni ^' 7 y s. w fi^tG a notice of auy such intention, nnd , 

. i-ud not i ce su^ll include t uc ne of ^nv customer n ^inst w^ich 

such action is contenpjated, Defendant?, after receipt of s^id 
notice, may if they 30 desire, on notice, renew their motion a 1 which 
time the Court shal l then rules as to whether or not any such con¬ 
templated action shall he enjoined. Failure of Defendants to renew! 
(-their motion to enjoin any such action within said thir ty (3 01 da 7fi j 
» sr.^ll entitle Plaintiffs to institute ^nd to proceed with such ^ctidn 
(.AlhVinst any customer so named in Plaintiffs’ notice. Zn ipano, J. 

: 10/3D/4P. Copies mailed to all counsel. Certified copy .mailed’ 
j to Cler , Eastern Distri ct of New Y or’-. 

Notice To Take Deposition, op Oral examination, on 
[December 30, 1968, of Defendant, Stanley Arron, with request for 

(production of certain documents and things, filed hy Plaintiffs. 


D. 


J. Deposition of Max Arron, filed. 

Motion for an Order citing in Benjamin M. Mines and Lois 

_ Mines, bot h of 546 Old Academy P.oad, Crecnfield Mill, Fairfield, 

_j C onnectic ut, as additional parties plaintiff and for an Order per- 

| aiitting defendants to .amend their Answer to include additional 
_ ; counterclaim, Notice of Motion, nnd Memorandum in Support of Motion 

j filed hy Defendants. 

1/24 j statement_of/Edward_l_, Kunin in Oppos it ion to Motion for 

j Default, filed by Defendants. 

1/29 ( NOTICE Of Motion and Motion For Judgment by Default under liule 37 of 

j F.R.C.P., and Plaintiffs' Memorandum in Support of their Motion for An Order 
j of Judgment by Default And A Request for Cost and Attorney's Fees with Respect 
| to this Motion, filed by Plaintiffs. 

i/30 j Plaintiffs* Mem orandum in Opposition to Defendants' Motion 

f i led. 


'I- 




~in 


Notice of Deposition of 1 1 i ri For ha r\< , on February 14. 

1969; and Herschel Dreyer, on February 14, 1969, filed by i’laiutiff 
Costa nzo, 

Heari ng up (') Defendant s' ("tanley \rron, ot a 1 «.• '< Motion 
for an Orde r C i t i n _ i p B°n iami n If. Mine-- ml r d.i • d. uinea Fair fie ill 
Conn ect l ent , as Add i t 1 onaT* Partle* p j»fnf i herein* (?) pi*a 1 nt s ’f fs *|‘* 

Mot i on ‘'or Judgment hy Default under Rulf 12 of Ded-ion ” 

Res erv ed on both motions. Rentv b rief to he filed within 2" ~\iQ(F,<‘C~ 
n mf repTy thereto to he filed within 1 ••«•«•!•. After transerfnt of 
deposition f? prepared, counsel is to meet with the Court the first 
Monday thereafter, in chamb ers for confe rence. Zampano, J. ; .'/5/' | 

(Cont’d) 
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, ci>ii D ock., copdnu.ubn TIMELY PRODUCTS CORP. ^ ET AL v. STANLEY ARRON^ ET ALS_ 


^9 
2/18 
i/24 _ 


PROCEEDINGS 


Date Order or 
Judfment Noted 


____Plaintiffs' Reply to Defendants' Memorandum of Law, filed.__ 

Deposition Subpoena to Irving Gorbach with certificate 

of.service_attacliesi^ filed by Plaintiffs. _ _ __ 

Deposition Subpoena to Hersch el D reyer with certificate of 

service attached, fifed by Plaintiffs. _ __ 

Deposit ion of Stanley Arron (Volume. I ) x filed , ■ _I 

.Memorandum of LdW» filed by Defendants. _ " j 

__ Ruling on Motions to Cite In Additional Parties and to Amend 

Answer, entered. Ordered that the defendants' motion to submit an 
amended complaint and counter c la ini is gr anted, and it i s further 
firdered that t he def endants' motion to cite in Benjamin Hines am] 

Lois D._Hines as counter-defendants to the counterclaim is granted. ._ 

Zampa no, .1. ;/7 / Copies niailed_ to all counsel. 

_Ame nde d Answer and Counterclaims, filed by defendants. 

_ Summons issued for service.of Amended Answer and Counter¬ 
claims upon Benjamin M. Hines and Lois D. Hines, and together with 
copies of same -and of Amended Answer and Countercla ims, .handed to { 

the Marshal fo r service. _ ._ 

Motion for Production and Inspection and/or Copying and/or 
Photoproauction, Pursuant to Rule 34 F.R.C.P., and Notice of Motion, 
and Statement in Support of Motion, filed by Defendants. I 

Marshal's Return Showing-Service, filed, - Summons, Amended} 
Answer and Counterclaims - Benjamin A Lois Hines. 

Motion for production and Inspection and/or Copying and/or pliotoproductiqn, 
Pursuant to Rule 34 of F.U.C.p, and Notice of Motion, filed by plalntiifs, with 
Memorandum In Support of said Motion. 

_Reply to Plaintiffs' Motion for Production, filed by Defendants, 

Plaintiffs' Interrogatories to Defendants (Sixth Set) filed. 
Objections to Plaintiffs' Interrogatories, Notice of Hearing 
and Statement in Support of Objections, filed by Defendants. 

__Memorandum in Opposipion-Xu Defendants ' Objection to 

Interro gatori es Filed b^ Plaintiffs. 

_Memorandum in Opposition to Defendants' Motion for Produutio(i 

ril ed-by-^lii^i 

in S ‘(I) Defendants' Motion for Production, inspection^ 
and/or copying artd/or nhotoproduc tion of various documents; (2) 

Pi a inti ffs ' Motion ior Production, Inspection and/or Copying, and/or 
Photo production of Various Documents; and (3) Defendants Motion 

for Pr otective Order and Objections,to,PlaintiffsInterrogatories. 

(y_Motion endorsed ns follows: 5/5/o9 Paragraph 1 id denied 

excep t for 1%6 calendar. Paragraphs 2, 3,6(a), 6(b) and 11 arc 

granted. - Paragraphs 4 and 5 have been complied with. Paragxaplis..Z Cfi3_ 

77b) , 8 and 10 a re wi thdrawrg. Paragraph 9 is g r an ted to the extent _ 

agreed upon. Paragraph 12 is denied except as. agre&d uRQn_i.H o pen I, 
Court-." zampan o. J. (jT) Motion endorsed as follows: "Paragraphs 1,5 1_ 

A 7 a (i p part--) , o, 10 11, 12,13, 15 .and-16-have heen.cQmplied_with.— 

-Paragraphs Z and 3 are denied except with respect to telegrams. 
Paragraphs 4, R and la are granted to the extent agree? upon in or al _ 

argument. - Paragraph?; 17, 18, 19 and 27 ) are granted. Robert d. 7.ampnno, 
ll.S .n..T. 1 (D Ob iecCions overrule d. Zampano, J, Copies pi endorsement 

Notice of clnn!'(: oi Vddress i fl cdily ITa in t i f i' T s At Lorney, _ 


i ll t iLtut, 












1 


11 .... 


DATE 

nag____ 

o/J.2 1— - Reply to Plaintiffs.' Request for Adni ■ • ion. Cl loti i>y 

_ _L tic Cement 5 . 

.6/13_1_ _ ro»’r(; "opor 1 or' r, Notes of Motions Ivard 5/5/69 nu Rri d^eprjrt, 

1—filed. Cohen. 1:. 

6/17 -1- Answers to Plaintiffs' Sixth Set of Interrogatories, filecj 

by defendants. 

6 IZk. . _Notice of Deposition of Henry DeMarco, an officer oi 

I Shelton Hosiery Co. on July 15, 196}, filed by plaintifis. 

6/27 Depositions of Herschel Dryer and Irving M. Gorbach, 

— Lfiled. (Contained jr one envelope) 

7/9 1 Request that Volume One of the Deposition of Stanley 

; Arron be returned to Attorney Edward F. Kunin,received. "7/9/69 
7 /m ! Approved, R. C. Zampano, U.S.D.J." H-7/5/u9. 

' ' LKJ | Volume One of Deposition of Stanley Arron returned to' 

. Attorney Edward F. Kunin. 

_.ZZi4._ ! Receipt received from Attorney Edward Kunin for Volume 

— ! One of Deposition of Stanley Arron. 

11 l Order entered that Attorney T. Fattibena send copies of all 

. moving papers and pleadings to Attorney Ernest Junkins, the patent 

attorney for Visa-Therm Products. Zempano, J. Copies mailed Messrs. 
_I fattibene, Schwartz, Kunin and Junkins. . 

7/31 J Motion for Order for Production and Inspection Pursuant tp 

[—..Rule 34 of F.R,C,P. and Notice of Motion, filed by defendants. 

7/31 i Deposition of Henry J. DeMarco, filed. 

B/B { Notice of Deposition of Timely Products Corporation and 

j Benjamin Hines, on August 20, 1969, filed by defendant Visa Therm 
j Products, Inc. 

Q/m Motion for Judgment by Default pursuant t" Rule 37, K.R.C.jP., 

J,_ Notice of Motion and Memorandum in Support of Motion, filed bv 

_ _ l’l aint if f s . 

. 9 / 12 ; _ Plaintiffs’ Interrogatories to Do fondants, filed. 

_V/15 I__I.’] 1 ] ntif f s ’ Reply to u c’’endauti ’ Motion for Production, 

fited . _ 

J/L5 j Hearing on (1) Defendants’ Motion for an order for Production 

J and Inspection. (Calendar endorsed as "Granted".) Motion endorsed 

j as follows; "Off, opr agreement of counsel." '/ampnno, J. (2)_ 

_ ! Pl.nin.tif fa* M otion for D o fault under R» 1 c 37, "lirnio 1 , on condTtluli 

| set .by Court." Xampruv?, J. Jl-9/16/6) Copies of endorsements 
! mailed to all counsel. 

't/I 0 Statement in opposition to Plai nti ffs’ Motion for Met mlt, 

filed by defendants. 

10/6 , Notice.of Deposition of Defendant, Stanley Arron, on 

j October 14, 1969, filed by Plaintiffs. _ 7 

__1 Q/1Q_J.. Answers to Plaintiffs' Interrogatories #267_through #272 , 

filed by Defendants. 

10 / 10_ _Notice of Deposition of Arthur T. Fattibene, Attorney 

_ for Plaintiffs on October 29, 1969, filed by Defendant, Visa 

Therm Product&^_Ioc, 

10/10 _Noti ce to Pr oduce, filed by defendants. 

10/13 __ Motion to Quash plaintiffs' Notice of Deposition served 

_October 3, 1969, Notice.of Motion and Memorandum in Support of 

_ Defendants' Motion to Quash,_filed_by defendants, Stanley Arron 

_and Vis a Therm Products. 

10/15 Reply to the Affirmative Defenses and Counterclaim of the ' 

Counter-Defendants Benjamin M. Hines and Lois.U. Hines, filed by 
Defendants and Counter-Plaintiffs. 




Date On 
J u Ijrti - m 


Ley Arron returned to' 


7/31 
a /b 


,/N 


I 
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K, 




m ! 

PROCEEDING* 

• 0il5_j 

Motion to Compel Benjamin Hines to Answer Certain Questions 
which he Refused to Answer at His Deposition and Produce "Certain 
Documents which he Refused to Produce Pursuant to Subpoena, Notice 


of Motion, and Memorandum, filed by Defendants. 

MEMorandum In Opposition To Defendants ’ Hot ion ToCompel Tinswers, 

!0/17 j 


D*ta OHtf or 
Judfmoat Noted 



Q/2Q- 




LlA2 j 
1/2514 


i/2a._ 


2 lied by plaintiffs, i 

_ __ Memorandum in Opposition to Defendants ' Motion-te_Comp_el_ 

-Plaintiffs to.Answer.JlertainQuestions..and to Produce B alance _ 

. She ets o f. Pr o fit-and _hoaa Statem en ts of TiM/Pr^ucts-Gorp. from__ 

1965 to date, fi led by Plainti ffs. _ _ _ ] _ 

_ Hea ring on (l)_De f e nd an ts' CSrnn1ey Arron and Visa Therm 1 

Prod ucts) Motion to Q uash Portions of Plaintiffs^ Notice of Deposition._ 

"De nied.” Zampano, J ._ t .-i (2) Motion to Compel Benjamin_ _ 

Hines to A nswer Ce rtain Ques tio ns_whic h he R efused to Answer at^__ 

His Depo sition and Produce Cer tain D oc ume nt s Which h e Refuse d _to___ 

Produc e Pursuant to .Subpoena (Defendants’ Stanley Ar ron and Visa 

Thews 1. _ "(l) With respect to: P ag es o Jv 9 - grant ed; Page 7 3 - _ 

denied: Page 96 - granted to extent of r ross amounts and places._ 

(.2J With respect to production of financial sheets: denied, with 

leave to ren ew." Zampano , J. h »lu/2 l/w> (.See T ranscript for _ 

r ulings o n these motions In full) Copies of endors emen ts mailed _ 

to aU counsel. /Defendant Stanley Arron to he rake.nl by_ 

_Notic e of Deposition of/plaintiff Ralphael J. Costanzo on ; 

November 13, 1969, filed. _J_ 

_Notice of Deposition o f Raphael J. Contango, defen dant, to ]_ 

JiG—takeruon January 6, 1970, ..fi led, by defendants Visa. Therm_Pro- 

ducta. lnc> and S tanley Arron. ____ _ 

_ Notice of taking Deposition of defendant, Stanley Arron, 

nn.-December _4,_ 1969. filed by plaintiffs-._ „ „ , , _ n 

Court Reporter's Transcript jpT-Proceedings of^Jctober 20, 

1 969. fil ed. Keane, R. __ 

_tioiLice of.Deposition of Defendant Stanley Arron to.Jie. taken j _ 

on ‘ccemher 8, 1969, ftied by P lai ntiff._ 


ihibits.filed by defendants' 


to Honor 
and Mcmn 


HIoZ 

Vlii_ 

a n-\ 

'TV) 


_ Defendants 1 Interrogatories to Pla int)ffa. Tiled, _ 

_Deposition of Benjamin v , . Hine s , fi l ed. 

_DcfleiuLonts.' Ansi.-cr-. To Interrn^,i.torie.c t . filch-- 

_ 'V t r 1 j i ... I ■ ■ At- ! i -Iqi- t" T 'i i '■ r r. . ■ 1 1 n~ i <■ n i 3 5 ■ 


ion”" 


1 ' . i 


r • I r 1 I _ 

• . ~T 




lit * 1 ; > i nt i 


Wot ion 
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I'R(‘k:f:rding8 


| Dat« O 

. Judgrtw i 


5/18 


Jjl9. 


7/30 

_9/l4 

M 

- 10V5 


10/15 


11/4 

” II 
11/12 

11/13 


11/16 

11/17 

__ll/2i 


__llZ25_ 
. _12/9_ 

m 

1/14 

_1/21_ 

~HmZ 

2715 

2/35 


i,_Plnlntt Ci s' Motion for fir Order S_tr • •;in” Ft Vp/anti* Tot:orrn -n-j 

O'M'ics £34 nn»j T r >, riifinr'if'd as foil o\-s: ^4/20/7 1 . Motion f.rnn trdt 

-uitLout. pre-t-utlj t : r . Zampouo. J.' ti J.iZlt. mail'd to counsel*. 

__Hearing on Defendants Motion for an Order Vacating ana Setting 

jAside Notice_pf_ Taking of Deposition ot Milton Podell. "Denied. " 
jZarapano, J A M-5/5/70 Copies mailed tc all counsel. ( 

_L_..Notice of Deposition of Milton Podell, on May 15, 197u, at New 

York, filed by Piaincitfs. 

j Hearing on Plaintiffs’ Motion that the Above-entitled Action” 
be Assigned to Hon. Robert C. Zampano for all purposes Including 

to Preside at the Trial of the Action. ’’Motion granted, absent 
objection. See separate order entered today." Timbers, J. M-5/19/^d 

Copies mailed to all counsel and to Judge Zampano. 

-f~— Order Assigning Case to Judge Zampano for all Purposes, entered, 
Timbers, J. M-5/l‘j/70 Copies mailed to all counsel and to Judge 
Zampano, 

Notice to take Deposition of Robert McCarthy on June 10, 1970. 
filed by Plaintiffs. 

Ik>ticc..ta l a- kt- lL rpo a i t iu;i. of..Robert McCart-v ui. Au.u.'.l i U, 1970 
,f i 1 o^l-bv . p; ai nt i f , —— _ —. 

r Motion to Amend Complaint, Notice of Motion and M emoran dum in _ 

,Support of Motion, filed by Plaintiff._ 

; Deposition of Robert J. McCarthy, filed. 

Memorandum of Law, filed by Defendants. 

j PLai< l i I'fs ’. iioply f iled._ 

Ilca.iug on l’Lai r ti 1 f j ‘ Motion,t'hf fomp 1 aim , rl c.. 
("Applicalion fur a Preliminary Injunct'C' is ''cm'' - 1 . Mot ion to Amend 
Complaint is granted. Discover; proceed! ere open ’ nr, to the 

• latest cause of action." Zampano, J. '), Copies mai Led counsc. ._ 

| N'tice to take Deposition of Stanley Arron on October 26. 1970 
filed py Plaintiffs. _ 

_Second Amended CompLaint, filed by._Plaint.iffs. 

Demand for Jury Trial,filed by Plaintiffs._ ._ 

Defendants' Amended Answer and Counterclaims, filed. 

Defendants' Interrogatories to Plaintiffs, filed. 

Court Reporter's Transcript of proceedings of m/S/70. filed_’ 

Russell, R. _ 

Stipulation, filed, that the defendants may amend their answer and 

counterclaim. So Ordered. Zampano, J, M-ll/13/70._Copies mailed 

(counsel. _ 

j Reply to Defendants' Second Amended Answer and Counterclaims, 

filed by plaintiffs. _ _ 

Notice to Produce, directed to plaintiffs, filed by defendants. 

—-Notice to take Deposition of Stanley.Arron. Presiding-of Visa- _ 

Therm Products, on 12/3/7Q, filed by Plain tif f. 

Pl aintif fs' Interrogatories to Defendants, filed. 

Plaintiffs' Answers to Defendants' Interrogatories, r Ilcd, _ 

Defendants' Interro gatories to plaintiffs, filed. -HIT 

_ Plaintiffs' Response to Defendants'jRequesc fo r Prod u c tion of 

P_o.cuments^_ filed. ___ 

-Answer*..to,Plaintiffs' Ipterro^tpries Lo.Defendants.,_Xil£d.__ 

Plaintiffs Interrogatories to Defendants, 11 Ie<T. 

Plaintiffs' Request for Production, filed. 

Plaintiffs' Response to Defendants' I nterrogatories Filed on or 

1 • 4,» 


1 
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.civ. -)ock,tContiouttion TIMELY PRODUCTS COUP., et al v. STANLEY MIRON, LT ALS 


PROCEEDINGS 


D*U Order or 
Judgment Noted 





About Ja nua ry 13, 1971, riled .___ _ 

Plaintiffs* Request fox Admissions to D ef endants. filed. _ _ 

_ De fendan ts 1 Reply to Plaintiffs' Reques t for Admissio ns, filed,_ 

__ _ Defendants' Answers to Plaintiffs' Interrogatories, filed. 

_Defendants' Response to Plalntif fs T ~Req uest for Production, 

f iled. __ __ ' _ ~ 

_Motion to Compel production for Inspection, Notice ofMotion | 

and Me morandum in Support of Motion, filed by Defenda nts . 

_Notice of Deposition of Kathy Biafore on May 14, 1971, filed 

by Plaintiffs. _ ___ 

_Hotion for_Protectiyg Order,_No tice of Motion f piain tiffs' '_ 

Memor andurn in Snppnri of P lain tif fs * Motion fyr a Protect ive Ord er_ 

pursuant tn Rnle_2£i(i:j-tins! in Opposition to Defendants' Motion for _ 

Prod ucti on Pursuant to Rule 37 (a) and Affidavi t of Rich ard L. Johns >n, _ 

filed by Plaintiffs. __ _ 

_Hearing on (1) Dr*fondants’ Motion for an Order Compelling 

Plaintiffs to Produce for Ins pection Va rious Documents. "Mot ion 
granted in part to exte nt stated in open Court a nd denied In pa r t 1 '. 
Plaintif fs* Motion for n Protective order pursuant to Rule 26(c ) 1 

and_i n O opnsi linn to. Defendants 1 Motion for Product-ion Brought on 

Pursuant to Rule 37(a). "Motion moot, based on Court’s disposition 1 

of defendants-' Motion to Produc e of 5/17/71". Znnnnno, J. M-3 / 1.3 'l | . _ 

Copies mail ed to a Li cm in so 1 , 

__Plaintiffs' Reauest for Production, filed. 

_ Court Reporters Transcript of Proceedings of May 17, 1971, j _____ 

filed._Cohen, R, _ 

_Defendants! Reply to Plaintiffs' Request for Productionj filed, 

_Deposition of Kathleen Biafore, filed. _ _ 

_ Motio n Cor production. Notic e of Mot ion and Memorandum in 

- SUPP ° r Hci mornn5mi n In £ Oppos ^i8ri a to 1 4lamT:rf rs’ Motion to Compel 

Produc tion. f iled by defendants, _ 

_Hearing on Plaintiffs* Motion for an Or der Compelling 

Defendants to Produce for Copyin g and Inspection, Variou s Docu ments_ 

and Things. "Mntl o n., denied without prejudice to right to renew 
at pretrial co nference, at which time defendants will have the 
record s at issue available for inspection by the Court." Latimer, 

U .S. Magi strate. M-7/7/71. Copies mailed to all counsel". _ 

-P-J.aiuti.ffs* Iruirrogatories to Defendants and Requests for_j__ 

_Production, filed. ___1_ 

_Magistrate Latimer's Transcript of proceedings held on July 

6 , 197L r filed. (Plaintiffs' Motion) ____ j 

_Deiendanrsi_4.esponsfc,lo_ 11 lointiff s 1 Interr ogatories and Requests 

for Producti on Dat ed July 9.19 71, f iled._ ' 


_Motion -to. Compel Answers to Interroeat? rles and/or Pr oduction 

..Notice of Motion and Memorandum i n Supp ort of Motion, fil ed by 

Plaint l f fs.__ , ______ _ _ 

Reply to Plaintiffs Motion to Compel Answers to Tnter"Og 

fil ed by defendants. 

_ —..Hearing held on Plaintiffs' Motion,for an Order to_Compel 

D efendants to Answer Interrogator ie s and/or Produce for Ins pect 

®ld/°r JPtoduce for Inspectioa and/o r Copying. Documents, Etc,_ 

Decision R eserved." Latimer, JJ.S«__MJgistrafe,. J&2W7Z, _. 
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DATE 

1972 

375 ... 


I'HOCKRDINCS 


Date Or - 1 
| Judgment 


3/29 




ilotign r or an Order to Compel Defendant? to Answer IntCXXU, 

r^ing, DocunRt:‘.£. T 


2fef: 


- r l'roduce fur Inspection and/or Co; 
amtiffs. 


l_tcL- 


4/20- 

1 / 2.8 


:_Order on Elaintiffs' Motion to Compel, entered. Ordered that 

j_plaintiffgi pending motion to compel, pursuant to Rule 27(a), F/R.cfp. 

, is granted in its entirety, with compliance to be uffectea within 
. thirty days following entry of the within order; provided, (see Ordir). 
No further discovery will be permitted to delay the assignment of '_j 
this action for pretrial conference and trial without ex press leave 
t granted by the trial Judge, and it is recommended that the action be 
. assigned for a full pretrial conference on the first available 
assignment date subsequent to May 1, 1972. No costs are imposed at 
this time. Latimer, U.S. Magistrate M-3/30/72 Copies mailed to 
-all counsel, Magistrate. 


be f endnnts 1 


8/9 

Zd/10 


Anr’-.'crs to Plaint? ff* 1 1 nt' rr« gat m 1 <. s. filed. 

Motion for an Order Clarifying the Court's“0rder on Plaintiff’: 

Motion to Compel, dated March 29, 1972 and Notice of Motion, filed | 
by defendants. 

St-atomunt, _ i iiad 4>y dafandanta. 


Dc f •■nd.mt s' Me t ■ on 


- 4 - 


—h 


8/28 


——Plaintiffs 1 Memor andum i n Onnogltion t • 
for Mo,••ring on September f8, “97", riled. 

Motion for Sanction s Pu rsua nt to Rule 37 of and 

Notice of Motion, filed by plaintiffs. 

Memorandum in Gupport of.Its Motion for Ganctions Pursuant 

, to Rule 37 of F.il.C. P. . filed bv pl aint iffs._ 

Hearing on (1) Defendants 7 Motion l° r 0,1 Order Clarifying the 
Court's Order on plaintiffs' Motion to Compel, Deted March 29 1972? 

Granted, as Stated in Open Court. Latimer, U.S. Magistrate; (2) Plaljn- 
, tiffs Motion for an Order Imposing Sanctions for Defendants' failuCe 
- -{-to Comply with Court's Order of March 29, 1972. Denied, as Stated 
in Open Court. Latimer, U.S. Magistrate, M-8/23/72 
L_.__ .-Plaintiffs' Motion for an Order Imposing Sanctions for Defend 


d ants 1 Fail ure to Comply with Court's Order of~March 29, 1972, 
idorsed as 
I open courl 


en- 


S follows: "Motion denied , examination ordered as stated id 
rt. Latimer, U.S. Magistrate M-d/29/72 Copley mailed to 1 


counsel. 

Defendants' Motio n 


4- 



10/6 


Jail „ . _ 

_for an Order Clarifying Court's Order on 

I Plaintiffs Motion to Compel, endorsed ag follows; "Motion granted,! 
examination ordered as stated in open court." Latimer. U.S. Maeistriate 

jM-G/29/72 Copies to ail counsel. _ 

TapeRecordir.g of U.S. Magistrate Latimer's of proceedings 

held on Auguat--28 T 1972, filed. . __- . 

Order for Discovery, _enlmred.._. LaLimer, J-Iagia Irate._ 

Ii/31/72 Copies mailed to.all counsel.__ 

Plaintiffs' Exhibits, filed,_ 

_ Name s and Addresses of Plaintiffs' Witnesses, filed. 

_Defendants' List of Exhibits filed, _ 

Defendants' List of Witnesses,.filed. 

rial Conferen ce an d Tri al /ssignment, 


entered. 


In acco rd ance with representations of counsel made jro the under s ignjid 
U.S. Mag istrate at pre liminary p r etri al conference. COuns«l’~ire to 
file, a -Stipulation withdra wing the demand for jury tr ial herein! 

A full prelrlfl V.conjEerenc in accor da n c e with Local Rule 10 is to 
he held before the unders .gned U.S. 

30, 1972 ot 1U: 00 A.m" 


Monday, Oct. 


Mo gi s Lx a t e. a L-Meu ila v en on 

-lilLS action J.S to prnrp pd as a_ 

front'd.) 
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110 R«v. Civil Docket Continuation 


TIMELY PRODUCTS COUP. 


STANLEY ARROIJ , ET ALS 


PROCEEDINGS 


Data Ortler or 
' Judgment Noted 


> /2Q 
1/24._ 


0/25. 


>/3Q_ 


trial to the Co ur t bef ore th e Hon. Rou err C. Z atupano, U.S, D.J♦ t 

Oa Tuesday, Dec. 3, 1972 at the Bridgeport seat ol Court.withsa id___ 
trial proceeding to be limited solely tc the issues o l liabilit y. 

(See Order lor lurther details) Latiaex^_lL5. Magistrate. So . 

Ordered. Zampano, _lir!.U/'7.72 Copie s m ailed to all counsel._[ 

_Motion_tq Resolve Questions Relating tc Discovery-and. Noi-ice 

of Motion, filed bv defendants. - - - j — 

_Defendants' Memorandum in Support of its Motion to Resolve i 

Questions Relating to Discovery, filed, ; 

Motion for an Order Resolving _the Unresolved question of 

Plaintiffs' Discovery and for a Protective Order, and Notice of. 

Motion,. file d t b^^pj.aintiffs^^ i n _Supp_ort of Their Motion Directed 
to Unresolved-Discovery Matters and Reply to Defendants' Motion, 

f 116(1 . _ _ -- -__- 

Defendants' Reply Memorandum to Plaintiffs' Motion filed. ! 
Hearing on (1) Delendants' Motion to Resolve C^uestioni 
-Relating.taJliscovery; (2) Plaintiffs' Motion for Order Compelling ; 
Delendants to Produce for Inspection and/or Copy in g. Decision 
Reserved on both motions. Cast to be set for pre-trial on Monday, i 

Oct. 30th. Latimer, U.S. Magistrate. M-10/25/72 __ 

Ruling on Pending Motions re Unresolved Discovery Questions, 
Centered._ (See Ruling for details) Latimer, U.S. Magistrate 
11-10/26/72 Copies mailed to all counsel. .1 

Plaintiffs' Amendod Answers to Defendants' Interrogatories, 

filed. . . • 

_Stipulation filed that the respective parties in this action 

_waive a Jury Trial as to all factual issues. 

_Defendants' List of Exhibits,-Tiled.. . . -- 

-Plaintiffs' Exhibits, filed,- -j- -—■ - 

_Jurisdiction and Venue-,— f iled . b y -b oth parties.-- 

_PreTrial Order, entered. The subject of possible settlement 

was briefly discussed and the posslbilUyjof settlement appears re- j 

mote._CounseL have filed a stipulation waiving jury trial herein 

as to all factu al issues. This action is to be assigned forthwith j 
as a trial to the Court before the Honorable Robert C. Zampano, U S.j 
D..T. , said trial to commence on Tues., Dec. .5, 1972 at the Bridgeport 
.-Seat-Qf Court and to be limited solely to the issues oi liability, i 
T.atime r, u.s. Magistrate. So Ordered. Zampano, J. M-ll/3/72 i 

.-Copies mailed to all counsel copy to U.S. Magistrate. _ - i 

Motion for Sanctions Pursuant to Rule 37(b) of FRCP and 

Notice of Motion, filed Ly plaintiffs.- - i - 

_ Plainti ffs ' Memorandum lir Sup part—af_Their -Motion—Car--- 

. Sanctions Pursuant to Rule 37(b) of FRCP, filed. —- —r .——t--— 

_ _Defendants Statement in Opposition to Plaintiffs Motion Loif_ 

Sanction s. fiied. -- -j- 

_ Hearing on Plaintiff's Motion lor Sanctions Pursuant t o Rule j 

37 (b) o i FRCP. Defts to turn over to Pl tfs for ins pection the 7 j 
categories of items set forth by Mr. Strasser in his letter dated 
-3/31/72 and any other record books and l ists comp lied, or documents. 
Zampano, J. _11-12/19/72 - 

-Defend ants r :<epT y ~ to Aff i n,uit~i ve Def ense s 7rh-l~T:TrC'duh 1 cr~-~ ~ ' 

" Defendant'' 1 Cnun Fe re l a i m an d Plaint if ~j’ Cou i l ter-Co unt cr-Claim wi th 


or documents.' 
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DATF 

l!!73 


rriocBKDiNGs 

| ".Gspe cl t o Dof noiT-inTb ’ Um l ed ot -’Los” 1.it tt< 
I In : iit i f Tv ' Supplemental a i t nos si LTsI 


1 Dnto Oril- 
Judgment 


, "Hue. 
riled. 


_ jy 8 

__2/13_ _. 

.. 2 / 27-4 

3/2U | 

X/7T5 i 


_ S'.ip plcn ?' )i nl Li I ' / i' 1.! Lj i * 1 r f": L::b ! ' 'l : ' - I. 

-Plaintiffs' Supplemental List of Exhibits, filed. 

__C0JJ~“ Reporter's Transcript of proceedings held on December 

L8, 1972, riled. (Russell, R.) ” ! 

-Court Assignment "over indefinitely per Judge Zampano. 

Counsel notified by telephone". Zampano, J. M-2/8/73 

Order Vacatrng Assignme.it to Judge Zampano for ail Purposes, : 
entered._ Blumenfeld, J. 11- 3 / 2 0 / 7 3 Copies mailed to all counsel. 
buppl'_tiAi:' ,il Jit ness List, r ' l eu 1 y pi rr c. 


3/39 */“>_ Plaint! rr 's Pre-Trial Brie c , r ileri 
—4/2- J _ plaintiff's Reply Memorandum to Defendants' T’-ial Brief, filed. 

Plaintiffs’ Supplemental List of Exhibits, filed. ! 

. At the Call of Judge Lumbard Court Assignment List at Bridget 

* , port "Judge Lumbard disqualified -I. be reassigned. 1 ' 

_.4/12 J Plaintiffs' Motion to Compel Witnesses Properly Served with 

.Subpoenas teg Honor the Subpoenas and.to Extend the 100 Mile Limit 
, of-Rule 45, filed. 

* 4/ 11.-j Counsel report to Court as to status of subpoenas-issueiL_ : 

Court reports to counsel that Judge Zampano has been contacted re- : 

;gar ding an early trial and instructs counsel to call Judge Zamoano 
to arrange a conference regarding trial. Lumbard, C.J., Sitting byj 

Designation, M-4/13/7J_ 

4/19 Order entered (1) that the witnesses ttie plaintiffs have 

, already served shall honor the subpoenas served upon them and snail 

_, make themselves available to testify at the adjourned time, place 

and date as may be required by the Plaintiffs, etc.; (2) That the 


4/10 

i 

4/12 


*4/11 


4/19 


yailable to testify at the adjourned time, place 
e required by the Plaintiffs, etc.; (2) That the 


_'One day's witness fee already tendered the witnesses is sufficient 

, to compell the witnesses' attendance at the hearing, etc.; (3) Thai 
I the s ub poenas limit oi 1U0 miles ol Rule 45 F.R.C.P. be extended tc 


_1/LL__ 

r >/11 

5/31 


; P laintiff 3 witnesses who reside within 10U miles oi Bridgeport, 
Conn., the original site of the hearing, so as to compel their 
appearance in Waterbury, etc. Zampano, J. Copies mailedto all 
: counsel. M-4/19/73 __ 

,__Defendants 1 Prc-Trl.il Jlrixf i.leply), flli:d. _ 

I__ Defendant s' l'xifll Hr.let* filed. . 

_ Max A r iron Depus If ton Lxhiblts, iUafpre Deposit'.i Exhibits, 

; DeMarco -Deposition exhibits, Gorbach Dn pn.-i ii.it. . Exhibits, McCarthy 
j Dcycsitio.i ExhiLi t*, and Filial* Deposition Exhibits, filed in six 

D posf.tj.yti V q njn~’iu. si. filed, 

-Deposition of ifopiiaai Costa..xo. ./llt.C __ 


. AjJj _ 

• t s 

_6Al 


—Deposit! on of b^anley Airon . - V olu mes F l.—..xL* lJ, JfL .*-.d J5 . .. _ 

—filed. . .v (■>) mu i * i**Uril O’t — oJ.op..s> -.— — _ 

_ -Deposition, ui JtaoLey Arro.i , mod. __ _ 

_ blipuls'.ij.i— ll-i-si by 1 h- n.-i.*’ !,■«. 

iii : • r "i ’ „ l _ d/.' s, ' ; b 

Co urt Trial Commences at 10;25. ^Opening Statements by Plain-_ 

tif f and Defendant: 10: 27 - 10 :55. St ipu lati on on Exhfoits 1 thru 
9 filed, -/[Deposition of Milton Pod ell , filed. piainllf£s ’ 1,1-A.2, 2-A, 
3.3-A , 3-B. 4 thru 9^ filed. 1 Plaintiffs’ witness swo rn an3~~te 8ti - 

f led ._Plaintiffs 1 Exhibits 506, 506A, 325._ 506B. SQ6C . 503 and 474 ' 

filed. Testimony of Witness Dennis Murphy Interrupted and Plaintiffs* 


( l.itu L L« 


* 












it 8 

(15) 


11864 


C. 110 IUv. Civil Docket Continuation TIMELY PRODUCTS CORP., et al v. STANLEY ARRON, ET ALS 


PROCEEDINGS 


Date Order or 
Judgment Noted 


1973 _______ I_ 

_witness Katherine Biafore sworn._and testified*... plaintiffs' ExhiDics 

_J 8 , 521, 522*^523 filed; DefendantsL£xhibit F-l-F marked for Id. I 

_BeDnis_Murphy,whose testimony was interrupted*,resumes stand for _l- 

_continued examination* -Plaintiffs! Exhibits 475*. 47, 318G and 88 

_filed. C ou rt adjourned in this case to 10*00 A*M., 6/l2/73,__ 

__ Murp hy'. J .. Sitting by Designati on'. MF 5/I2/73 _ 

_Deposition^ of Hflton Podell. fil e d. _ __ _ 

6/12 _ Court Trial Continue s, plaintiff's witness Dennis Murphy _ _ 

re sumes the stand for further testimony. Defendants' Exhibits 

_F -18 filed ; H-7.F-1-G. ZZ -6 and ZZ-12 marked for identification, 

_Tes tim o ny o f witness Murphy interrupted and plaintiff's witness 

_ Irv in g Gorbac k swo rn an d testified , plaintiff's Exhibits 34, 35 ! 

_ and 36 filed; 106 filed: 508 ma rked for i dent._Defendants' Exhibit 

_nXI -6 marked for l dent*_C ourt adjourned at 4 :15 P.M.._to lOj00 A.M i 

_6 / 1 3/73 Mu rphy, J .^.Sitting by Designation, _ M-6/13/73 

6/13__ Co urt Trial Continues.after chambers con ference, 2 Plain-/i 

_ tiff's witnesses sworn and testified. Plaintiff's Exhibits 11, 112L 

_110, filed; 277 marked for ident.: 127* 33,.32, 524. 525 and 526, 

_filed, Dennis Murphy, whose testimony was interrupted, resumes 

_ gtand_for continued direct examination. Defendants' Exhibit ZZ-13 |_ 

_.marked for ident. Court adjourned at 4:30 P.M., to 10:00 A.M. , j 

“ _ 6/14/73. Murphy, D.J., Sitting by Designation. M-6/14/73 _ _ 

''U 1 ■ _ci (lit i 1 . i .1 - ) Li ^ 1 *4 * w 1 . 4 . . i} - -j± m L ; i ■ *■ 




. X . \ — J X l * , ~ v- 1. i 


— ifJ'■ “ v..,—sL.* 

^ ^ l i * ** | r - ) ' i *) o *' '>1 \ r • i . * . f *» •; * * * , • * I. 

| 1 A-i. » V=r — ^ -f- ' ♦- - i- » ‘ Hi—*.-» -U -XW—.mA. « L 

•J - ‘ _ *-» ! * ‘ 1 1 1 V ” . _ '* 1 J j-* ■ ' L: li*. — i : ' V- «U— -2- X.* W j 

/ .• ’ r -* ■ M-6/15/73 

Courts Trial Continued. One plaintiff's witness sworn and 

testified, plaintiff's Exhibits 507, 76, 99A.38A, 535, 84, 120, 

51, 121, 49, 137, 93, 377, 282, 52*. 536* 267A, 252, 255 and 532, 
filed. Plaintiff's Exhibit 136, marked for Ident. 4:30 P.M. 

Court adjourned.to 6/18/73 at lOiOO A.M._.Murphy,DJ*. sitting by 

designation, m-6/18/73. . _ . __,___ 

_Court Trial Continues. One defendant's witness sworn and 

testified. Plaintiff is sworn nnd testified. Defendant’s Exhibits i 


,7_ . 171, 


w : n i 


6/15 




-testified._ Plaintiff is sworn nnd testified. Defendant s txniDltsi 

_iZlB, 121C, ZZ-14, filed. Defendant's Exhibit DXI-6 admitted as a 

__ full exhibit,_Plaintiff's Exhibit 48, 13 4T 3 02A, 302B, 302C, 241-A, 

_241-B, 242* 243, 244, 245,246. 246-A. 247 marked for Ident. Plaintiff 

..-Exhibit 285* 63, 303-L, 46°, 436, 274, 10, 13, 114A, 230, 230A, 

_515 and 516, filed. Court adjourned at 4:28 P.M. to 6/19/73 at 

10:00 A.M._ Murphy, D.J. Sitting by designation. M-6/19/73. 

6/19__Court‘Trial Continue*. Plaintiff R. J. Costanzo .esumes 

the stand for further testimony. Defendant's Exhibit DX-275, filed. 

. ‘_Plaintiff's Exhibit 277 admitted as a full exhibit. Defendant's 


6/20 


Ident. Plaintiff's Exhibit 44, filed. 


_ Exhibit D-8 marked for Ident. Plaintiff s Exhibit 44, filed. 

_ Court adjourned at 4:25 P.M. to 6/20/73 at 10:00 A.h. Murphy D.J. 

Sitting by designation. M-6/20/73. 
j Court Trial Continues. Plaintiff s Witness Stanley Arron 

resumes the stanq_for continued direct examination. Plaintiff's 

Exhibit 292 marked for Ident., Plaintiff's Exhibit 301B, 537. 538 
and 286, filed. 2 Plaintiff's Witnesses sworn and testified. 

_l Defendant's Exhibit H-7 admitted as a full exhibit. Defendant's 
J. exhibits 228 and 318-0, filed...Defendant's exhibit ZZ-15 marked 
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DATE 

1973 

6/21 


proceedings 

for Ident. Court adjourned at 3:00 P.M. to 10:00 A.M. 6/21/73 

Murphy, D.J. Sitting by designation. M-6/21/73, 

Court Trial continues. 1 Plaintiff Witness sworn and 


Pnto Ord« r r 
Judgment Nol* 



testified. Defendants' Oral Motion to Dismiss Complaint. Decision!. 
Reserved. 2 Defendants' Witnesses sworn and testified. Defendant I 
Exhibit ZZ-11, filed. Defendant Exhibit ZZ-15 admitted as a full 
Exhibit. Court adjourned at 4:35 P.M. to 6/22/73. Murphy, D.J. 

. Sitting by designation. 6/22/73. 

6/22 Court Trial Continues. Defendant's Exhibits D-8 admitted 

as full exhibit*; DX-11, DX-BIA, DXNN, DXNN-1 thru DXNN-15, D/.AA, | 

DXZZ-16, DXZZ-17, ZZ-7, PX-499, DX-DD-10, filed. Defendant offers 
Plaintiff's answer to interrogatory No. 16 and amendment. Defendant 
reads portions of Benjamin ilincs Deposition taken on 8/2' w 69. Defen¬ 
dant Stanley Arron, previously sworn, resumes stand and testifies 
on his own behalr. Defendant's Exhibits ZZ-9, ZZ-10, ZZ-l-A filed; 
F-1-F, ZZ-13 and F-l-G admitted as full exhibits. Testimony of 
;Stanley Arron interrupted and plaintiff's Rebuttal witness sworn 
and testified, by agreement of counsel. Plaintiff's Exhibits 268 
and 269 filed. Stanley Arron resumes stand after interrupted testir 
rnony. Plaintiff's Exhibits 50 and PX-HH filed. Defendant rests 
at 2:55 with reservation of continuing examination of witness 
Allen Dubrow on 6/26/73. Court adjourned at 3;0U P.M. until Monday, 
6/25/73 at 10;00 A.M. Murpiiy, J., Sitting by Designation. M-6/25/73 
6/25 Court: Trial Cortinues. Plaintiff's Motion to Dismiss 

Counterclaim and for a Directed Verdict heard - Decision Reserved, 
i1 Plaintiff's Rebuttal witness sworn and testified. Testimony of 
Ip.cbuttal witness Weinstein interrupted and plaintiff's witness 
Dennis Murphy, previously sworn, resumes the stand and testifies. 
Plaintiff's Exhibit 311 filed. Rebuttal witness Weinstein resumes 
iStand for continued direct examination after testiirony was interrupted. 
Court adjourned at 4;3U p.M«. to 1U:0Q A.M. 6/26/73. Murphy, J., 

SittingJby Designation, M-6/26/73 , j_ 

6/26 Court Trial Continues. Plaintiff s Rebuttal witness 

Louis Weinstein resumes the stand for further testimony. plaintiff 
Rests in Rebuttal at 12;05. 1 Defendant's Rebuttal witness sworn 

and testified. Defendants' Exhibits JJ-1 thru 4 filed. Plaint iff'js 
Exhibit 72 and 539 filed. Both aldesReSt at 3:00 P.M. Plaintiff'fi 
Motion to Dismiss Counterclaim - Decision Reserved. Defendants' 

Motion to Dismiss the Complaint - Decision Reserved. Plaintiff's 
•Motion to Dismiss as to Benjamin 6 Lois Hines - Decision Reserved. 
Briefs may be submitted 30 days otter receipt of transcript. 

Decision Reserved. Court ad ' oyrned at 3,15 P.M. Murphy, J., Bitting 
by Designation. M-6/27/73_ , , _ fI , ... 

"j /3 Interrogatories and Admissions to be Placed in Evidence, lilted 

by plaintiffs. . - 

g/2 Stipulation filed that amended complaint and amended answer 

be amended to .substitute aa party defendant Anna Arron, Executrix 
iof the Estate uf Max Arron, in lieu of Max Arron who is now deceased. 

8/8 Court. Reporter's Transcript of proceedings held on June 11,1 _ 


12, 13, 14, 15, 18 - 19, 20*. 21, 22, 25 and 26, 1973, filed. 

. (Beecher, ft.) 12 Volumes. ■_ 

0/7 I /lainliff j' Lain lost-X rial Lr'.cl, Tiled. 75 J * <'•/ _ \ _ 

5/10 ! Defendant^ Post/Trial Brief, filed. /. . j. _ 

9/19 _| Plaintiffs' Reply to Defendants' Post-Trial Brief, filed, j 4 TJi 


1974 


tr. 
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ioRfcv. civil Docketcoo.i a u,tio. TIMELY PRODUCTS C0R r . ■ et al v. STANLE Y ARRO N,, ET.ALS 


T* 

Ik. 

3- 


PROCEEDINGS 


| Data Order nr 
Judfmtnl Noted 


'18 


on 


o/ix_ 


U/1L 


1 1/A 


1/8 


- Memorandum of Decision, entered. The Clerk is Hereby ... 

directed (1) to enter judgment in favor of the defendants on plain¬ 
tiffs' Sec ond A mende d Complaint, which is dismisseaf'to enter judg¬ 
ment in favor of the plaintiffs and Benjamin M. Hines and Lois D. 

jllines dismissing the counterclaims Co Che Second Amended Complaint | 
of defendants_Stanley Arron and Visa-Ther:n Products, Incl«)to enter 
judgment dismissing the counterclaim of Benjamin M. Hines and Lois 
D._Hines against defendants Stanley Arron and Visa-Therm Products, [ 
Inc. The judgment so ordered shall in addition declare that the 

(United States ratents numbered 3,293,405, 3,392,264 end 3,524,965 
are invalid. Costs find attorneys' fees for all parties are denied, 
(This Memoranduni/stand for our findings of fact and conclusions of 
law pursu.ant_CQJiyie_ 52,._ Murphy, J,_M-9/3/74 Copies mailed. 

Coun._Repor ter' s Iianscripts, (12), Vols. I tiiru XII, coverf 
iDtl-proceedings held on June 11, 12, 13, 14, 15, 18. 19. 20, 21, 22, I 
25 anu 26, 1973, filed. Beecner, R. 

Judgment entered (1) in favor of defendants, dismissing 
.plaintlffs_'_second amended complaint; (2) in_favor of the plaintiffs 
and Benjamin M. Hines and Lois D, Hines, dismissing the counterclaims 
to second amended complaint of defendants Stanley Arron and Visa- 
Therm Products, Inc,; (3) dismissing the co untercla im of Benjamin 
M. Hines and Lois D. Hines against defendants Stanley Arron and 
Visa-Therm Products, Inc.; (4) declaring U.S. Patents numbered 
3,293,405,. 3,392,264 and 3,524,965 invalid; and (5) denying costs 
and attorneys' fees for all parties. Markowski, C. M-v/9/74 

Copies mailed, A-porm au 120 mailed to Commissioner of .Patents. 

__ Motion pursuant to 52(b) lor an amendment to the decision 

entered on the 9tu day of September 1974, Notice oi Motion and Mcmo-j 


f ' — 


r andu m . file d igy Defendants. 

_Memorandum in Opposition to Defendants Rule 5!T(b) Motion, 

filed.hy plaintiffs. _ _ 

__-Defendants' Reply to Plaintiffs' Memorandum in Opposition 

filed at Bridgeport. _______ 

_Memorandum on Defendants' motion pursuant to Rule 52(b) 

F.R.C.P. fer an ame ndment of findings and to make additional findings 
and to amend judgment, entered. Mot ion denied. Murphy, J. M-10/1^/74 


-Copies mailed. 


_ —Notice of Appeal, Tiled by plaintiff Raphael J. Co..*:anzo. 
'csmailed to all counsel and to U.S.C.A. along with copy of 
et entries. J 


ocke 


Notice or Appeal, filed by Defendants. Copies mailed to 


Counsel and to U.S.C.A. (File 'i by Defendants Stanley Arron and 

Visa -The rm Products, Inc.) _ 


f 
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DISTRICT OF CONNE' "ICUT 
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TIMELY PRODUCTS CORPORATION, F.T ALE 
VS. 

STANLEY ARRON, ET AXS 


CIVIL NO. 11,869 

U.S.C.A. JOCKET NO. 79-2955 


INDEX TO RECORD ON APPEAL 


VOLUME I 


DOCUMENT NO. 


Court Reporter's Transcript of proceedings of June 11, 1973 1 

(Transcript page numbers 1 through 16?) 

VOLUME IT 


Court reporter's Transcript of proceedings of Tune 1?, 1973 2 

(Transcript page numbers 162a through 339) 

V0LU1Z ITT 


Court Reporter’s Transcri nt of proceedings of June 1 3, 1973 3 

(Transcript page numbers 339a through 976) 

VOLUME IV 


T'ourt reporter's lYanscript of proceedings of June 19 , 1973 9 

(Transcript page numbers 476a through 651) 

V0LU1*E V 

Court reporter's Transcript of proceedings of June 15, 1973 5 

(Transcri pt page numbers 651a through 807 ) 

VOLUME VI 

Court Reporter's Transcript of proceedings of June 18, 1973 6 

(Transcript page numbers 802a thragh 985) 

VOLUME VII 


Court Reporter's Transcript of proceedings of June 19, 10)3 7 

(Transcript pages 985n through 1177) 

VOLUME VTII 


Court Reporter's Transcri nt of proceedings of June 20, 197.3 0 

(Transcript pages 1177a through 1300) 

VOLUME IX 


Court Reporter's Transcript of proceedings of June 21, 1073 9 

(Transcript pages 1301 through 1959) 

VOLUTE X 

Court Reporter's Transcript of proceedings of June 72, 1 97 3 l<a 

(Transcript pars I960 through 1601) 

V' Lui-r ::i 

* 

Court Reporter's Transcript of proceedings of June 25, 1 0"»3 n 

(Transcript pages 1602 through 1799 

V0LUI7. XII 

Court Reporter's Transcript of proceedings of June 26, 1973 12 

(Transcript pages 1745 through 1863) 









Timely Products Cor ration, "t u's vs. Etanl'' rron, n air; 

ci vil ;.o. h.p,64 ' ii:lkx in 3 cord o n appeal _ pace ^ 

dquumelt , ' i \ 

volume xm (19) 

Dcoosi.tion of Stanley ArronC Five voLnnnc in envelope) 13 

taken Dec.30,1 966, Dec. 31, 196a, Jen.2,1.969, Doe. 6,1960 
and Den. 3, 1070 

volume ”Tv 

Deposition of Stanley A rron F.xhi hits-Fivc vnlttnp^ Ida thru < 

c ontained in five envelopes 

VOLUME XV 

Deposition of Emanuel A, Oilier taken Orf. 77, 1.967 
IV poo it i or Exhibits for Emanuel A. Pillar 
Opposition of 1 'ay Arroti filed March 12, 1.961 
Max Armn ilxhibi t s 

Depositions r>c Ilo>'schol *>'yer and Trvi n• ? • Onr! i'di 

Ooi-I'oeh Deposition Exhibits dated 2/16/1.069 
VOLUME PVT 

Deposition of Henry J. Pe 1- Vireo f i Id July 31, 196' 

DeMarco Deposition Exhibits 

Deposition of Benjamin V. Hines 
lliney Deposition E::hi bi t s 

Doposition of Robert J. McCarthy with '■•/t,p,ii - 
Deposition of ranhael J. Costance taper Feb.! 7 o 

yp Lin-": xvtt 

Deposition of Milton Pol 11 dated 1'uy 16, V79 
Deposition of Kathleen Piafore tat-en May l 1 *, 1971 
Siafore Deposition Exhibits 

VOLUME XVTIT 


Court Reporter's Transcript o r proceedings of January 1.6, ? ! > 

1.96R(Tran* rri.pt payee 1, throuyh 6?1 

Court Report •'!*' c Transcri pt of pro* eedi np.s of Ap*t i 16, 1 96ft so 

(Trancrript pnyes 1 throuyh A3) 

Court P.cnerter'fi Transcript of proceetli nys of May ' , 196', 

(Transcript pay<-s 1 tbroyb 45) 

Court Reporter's Transcri pt of proceedings of June 3, 1'if.. 11 T> 

('B: n.-rri pt payer; 1 throuyh 24) 

Court. Reporter's Transcript of proceedinys of October ?n, 1969 33 

Court. Reporter's Transcript of pr oreed 1 ' nys of October 6, 1 970 34 

Court Reporter's Transcript of continued hnariny held tept. 76, 3 r ' 

1972 

Court Reporter's Transcript of proceedinys of Dec.is, 1070 66- 

Court Reporter's Transcript of prorecditiys of May 17, 1.971 37 
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'lOCUlENT No. 


VOLUliF. XIX 



Copy of Docl:et Entries 

A 


Complaint 

3R 


Suiri; ons with Marshal' *5 return 

a o 


Appearance of Lawrence B. Schwartz 

in 


Amended Complaint 

41 


Summons with Marshal's return 

4? 


Stipulation filed May 3, l'»67 

4 3 


Answer and Counterclaim 

44 


Request for Jury Trial 

4 5 


Reply to refendants 1 Counterclaims 

4 r. 


Plaintiff’s Interrogatories to Defendant Stanley A:ron 

47 


Notice - f IVit i on and Motion for Judgment by Default 
with on!orsonort thereon 

4 l 


Answers to Tnt errogat ori es 

4 0 

M 

Notice of Deposition of !!r. E.A. pill.er 

3D 


Plaintiffs' Interrogator! - es to Defendant Stanley Arc t 

Second °et 

51 


Notice of Deposition of Mi*. f.A. P.’ller 

5? 


Aosv.or to Interrogatories 

53 


Plaintiffs' Interrogatories to Defendants Stanley Arron 
and Visa-T!vtrrn Pr oducts, Trie. (Third Sctl 

54 


Notire of Mdion and Motion For and Order for Production and 
Inspection, etc. 

55 


Notice of Deposition of Max Arron 

54 


Appearance of Edward F. Kunin 

5 7 


Notice o r Motion and Defendants' Pbjeetions to Plaintiffs' 

Interrogatories 

5 ** 


Notice of Motion • ith endorsement Order thereon. Affidavits 
of Lawrence R. Schwartz and Max Arron attached 

50 


VOLTJM'* XX 



Defendants' Interrogatories To Plaintiffs 

40 


Memorandum Prdcr on Defendants' Objections to Interrogatories 

r i 


Notice of Motion and Plaintiff's Motion Ph ier t i r." to 

Defendants Interrogatory with endorsement thereon 

4:> 


■Plaintiffs Answers to Defendants Intorrogato*-fcs 

> 

Answers to Interrogatories 

43 


44 



■/ 








Timely Product-; Corporat i "n, ct 1 vr. Stanl cy Anjn, ct a] s 
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VuLUilI' XX-cont) nil-.-. >1 


rr r 


Notice of Deposition of fax Arron 

Not’cc of Motion and Dr' f r ndJtit' s Motion For Summary Jiirlciacnt 
on the Claim of Talent Infringement 

Notice of Motion and Motion Pursuant to Pule AO 

Defendant’s Interrogatory 5 to Plaintiff 

Defendants’ Interrogatories to Plaintiffs 

Notice of Mtiun end Motion for Production and Inspection 
with endorsement Ci dor thereon 

Plaintiffs’ Answer to Defendant’s Tnterrogat ory .No. S 

Appearance of Ernest M. .lunkins 

Plaintiff's Fourth Set of Interrogatories toPefendant 
Affidacit of Tr. Dolid 
Affidavit of Raphael J. Cost.'nro 
Affidavit of Ernest N. Jnnkin> 

Affidavit of Stanley Arran 

Affidavit of t'enni s -J. Murphy for Plaintiffs 

Notice nf Met fon Object int to Defendant s' Int ■•’-r vitorius with 
endorsement Order thereon 

Plaintiffs' 1'i.fth Set of Interrogatories t.> Defend'’nt s 

Defr adapt s’ Answers, to Fourth Set of PI aint. fee s’ Interrogatories 

Order Denying Defendants’ Motion For Partial " i -ary Judrn.ont 

Notice of Motion and Motion for ’Voduction and Inspection 
filed August 14, 106°. with endorsement Order thereon 

Nolle- of Motion and Motion to add to its pleadings ihe 
annexed Additional Counterclaim with endorsement thereon 

Notice of Motion for Order entering lodgment by Default 
with endorsement Older tlrreon 

Defendants' Answer- to Fif th Set a*' Plaintiffs' Interrogatories 

Notice of Motion M enjoin plaintiff Paphaet J. Costaneo from 
pyorcer* ng in action in IJ. S. District F 0 ,a-t f -, r the F-strrn 
T'-trift of New York and enjoinine plaintiffs from hrinjng 
further action agny custom cr of Vi.saTherm Pro-hicts, T nc’. 

•..o'th endorsement Order thereon 

Notice nf Deposition of Stanley Arron filed Dec. 10, 1 OAS 
Notice of Settlement of 'VHr-r 


'0 
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Timely Products Corpot- -ion, rt al \ . St:.-spicy Art ..n, ft al 
CTVII. NO. 1.1 ,Rf>4 Tnde-; to rornid on Appeal 


(22) DOCHMFH.T f' 

vourMr y.xi 

Notirr of Motion to A.dd Uonjrmin M. Minrs and I.oi s D. Hire': as 90 

Parties Plaintiff and To Amend Answer 

St at eir.ent' of Dd-./ard F. Tunin in Opposition to Motion For lie!-.1*11 91 

Notice of Imposition of Trving Corbe.ck o? 

Notice of Potion and Potion For Order o f Ju-Igmcnt ' v Default and 93 

A Request For Cost and Attorney’s Fees With Respect to this Motion 

Deposition Subpoena to Hcrschcl Dryer ou 


Fulings ->n Motions To Cite in Additional Parties and To Amend Ai.rwci 9 r > 


Defendants’ Amo nded An sc r and fount err 1 lit...-, or 

Notice of Motion and Motion For Production and Inspection, > ; te. 97 

filed March 19, 1909 with endorsement 'Vder thereon 

Summons with Marshal's return 9*> 

Notice of Motion and Motion lor Production and Inspection, etc. 99 

filed April 1, 1900 with endorsement Order thereon 


Reply to Plaintiffs' Motion for Prodr tion 

Plaintiffs' Interrogatori<s to Defendants (dirth d- t ) 

Notire of Motion and Motion For Order Protect in;- Lhem from Certain 
T nterrogatoriea filed April 9, 1909 

Notice of Change of Address of Arthur T. Fattibctv 

Plaintiffs’ Request for Admission 

Notice of Deposition of Henry DeMarco 

Notice of lition and Motion for Production and Inspection r i led 
July 31, I960 

Order filed July 19, 1909 Ordering Attorney F-ttibene to send 
copies of all moving papers .and pleading, to Attorney Junhine 

Notice of Deposition of Benjamin Hines 

Noti.'e of Motion and Motion for Order entering Judgment by Default 
for failure to comply with endorsement Order thereon 

Plaintiffs’ Interrogatories to Defendants 

Plaintiffs' Reply to De fe ndant s ' Mot’on for Produet on 

Notice of reposition of Stanley Arran 

Defendants' Answers to °1 aintiffs ' Interrogatories /*267through 77? 
Notice of Deposition of Arthur T. F.attib-ne 
Notice to Produce 

Notice of I jot' ion to Vuash Portions of Plaintiffs' Notice of 
Deposition with endorsement Order thereon 

Notice of lotion to Compel Benjamin Hines to Answer Certain 
Questions Which He Refused to Answer Ait His Deposition and 
Produce Certain roeumentc Which He Refused to Froduce Pursuant 
to Subpoena with endorsement Order thereon 


1 no 
1 91 
197 

193 
104 
191 
1 Of) 

197 

1 98 

109 

119 
1 1 l 
112 

113 

114 
115 
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TiVoly Products Corpr tion, of .al -a. Itanl •’/ A’ >n ot al 
CTVIT, tn. ll,Rfi»« INDEX TO RBCO’tD ON APl'DA’. ’ pAOK f> 


VOLH Tf C XXI-r on* i nnfvl “* 

Rc[>!y to thr Aff i ▼“innlivr Pcfnnncs and cmintcrrlni'n- cf the 
Counter-Defendant* r.cnjnmin Minos and J.ois D. Minos 

Notice of Depoai t i on or Stanley Arron filed tov. i? l OAO 

Hotire of Uf position of otanle./ Arron filed Nov. ?'<, 1 or,o 

Notice of Deposition of Raphael J. Coston-so 

Notice of Deposition of Stanley Arron continued filed Doe.it ,1 or>o 

voln;: ' xxii 

P.oply to Defendants' Amended An';-,;-'r end Count Orel aims filed 

May IK, moo 

Defendants’ Reply to Plaintiffs’ Request For Admission filed 
June l?, 1000 

Defendants’ Answers to Plaintiffs’ Sixth Set of Tnterro-atories 
filed .Tune 1.7, 1000 

Plaintiffs’ Interrogatories to Defendants filed IVnrh 11 , 1 07 q 
Pefcndants’ Interrogatories to Plaintiffs 

Not.i.-e of Notion that action he assigned to Judge gampano for 
all purposes with endorsement Ordcn thereon 

Defendants’ nswers to Interrogatories 

Plaintiffs’ P.equest for Admissions 

Notice of Not ’ on and Notion for Order Striking Defendant s ’ 
Interrogatories ff 10 and </15 with ondor'-emont O-der thereon 

Defendants’ Reply to Plaintiffs’ Pequest for Aden's si one 

Notice of reposition of Milton TodeJi 

Pl.a i nt iff , T i me 1 y Products Corporation’s Answers to Defendant:;’ 

Not ’re of Motion for ~>rdcr Vacating Notice of Tntking Deposit’" on 
of Milton Podel 1 with endorsement Order thereon 

Notice of Deposition of Milton Podcll filed May 7, 1 ')7n 

Order Assigning Case to Judge gam pan o t?or All rurpos-’s 

y 

Notice of Deposition of P.firrt MrOarthy filed Jon" r >, 1070 

Notice of reposition of Robert K Carthy filed July 10 , 1070 

Notice of j;otion and Motion to Ame .1 Complaint, etc, filed 
September 11*, 1970 with endorsement Order thereon 

Notice of Deposition of Stanley Arron filed Oet. IS, 1 070 

Second Amended Complaint 

Defendants’ Amended Answer and Counterclaims 
Defendants’ Interrogatories to Plaintiffs 
Stipulation filed November 13, 1070 

Reply to Defendants' Serond Amended Answer and Counterclaims 







Timoly Products Corporation rt -.1 'r o, „ , , 

CIVIL VO 11 «Aii c n * St nnW Arron of- -l 

• • n ’ 8W * INUEX TO RECORD ON APPEAL ’ VAnK , 


VOI.Wfr: XXII -rnnHn.,.,1 

Notice to Produce filed N’o v . ^ j q 7r) 

Notice Of Deposition of Stanley Aaron filer! Nov. 71 . 1 07 0 
Plaintiffs' Interrogatories to Defendants 

Plaintiffs* Answers to Dofendants' Interrogatories 
v ouirz XXTTT 

Defendants 1 I, errngntnrirs to Plaintiffs 
Pl ^rn^ nnnKO T ° "OT-. For "rM.nio,, 

Answers to rini.ntf.ffs* Intorrogntorins to Defendants 

n A'bo« f i™.,„ B r; p r;; c ,„„ „ r 

Plaint' f f s 1 Interrogatories to Defendants 
Plaintiffs’ Rooties) Too Production 
Plaintiffs’ Request for Admissions to Defendants 
Defendants' Reply to Plaintiffs’ Request f— Admission- 
Answers to Plaintiffs’ Interrogatories to Dnr- n H,„t, 

Defendants’ Response to Plaintiffs’ Request <or Production 

r '^rU 

thereon • > n • l11 ' ’ ndorsement Order 

Nolieo of Deposition or i;..,fhy nf-fore 

Not it" o f t’otion and Motion for ’Yotrctiy. Order 
endorserent Trdcr 1 hereon 

Plaintiffs’ Request for Production 

Defendants' Reply to Plaintiffs’ *Vq UCCt for IVoduetion 

Notiro of Motion and Motion f or Production 
with endorsement Order tlrmnn 

P XoduJt^n TntPrr ° Sat0r ' C " l ° fcf "**«** ^T’cets for 

Transcript of proceedings hole July 6. 1971 before U.c. Magistrate 

~ ' 

VOT-MME rxiv 

*““"•* ’» w^ 0 

“'sx.a•*■««• .w,., ,0 

Ortlfi- on Plnfntl’ff"' H>tfnn to Conpol 


UPP'li-or t;o. 
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United States district Court 

DISTRICT OF CONNECTICUT 
OFFICE OF THE CLERK 
FEDERAL BUILDING 
NEW HAVEN OSSOS 

SYLVESTER A. MarKOWSKI 
cum 

November 21, 1.074 


Frances J. Consiulio 

OSPUTY.IN-CHAROI 
NEW HAVEN 


A. Daniel Fusaro, Esq. 

Clerk, United States? Court of Appeals 
for the Second Circuit 
United States Courthouse 
Foley Square 
New York, New York 

RE: Timely Products Corp., ct al 
vs. Stanley Arron, et als 
CIVIL NO. U,Rfi4 
USCA DOCKET NO. 74-2455 _ 

Dear Hr. Fusaro: 

Enclosed is Volume XXV to the Record on 
Appeal in the above-entitled case, along with two 
copies of the Index for receipting purposes. 

The other twenty-four volumes are being 
sent to you in twenty-four separate envelopes. 

Very truly yours, 

SYLVESTER A. MARKOWSKI 
CLERK 


BY_ 

Deputy in Charge 

M/C/m 
Enelos. 

cc: Arthur T. Fattibene, F.sq. 

Lawrence B. Schwartz, Esq. 

Edward F. Kunin, Esq. 

Ernest M. Junkins, Esq. 








*.? zT. TUJ DiiXiiicT ccu.it 
.ict or CeiwrucTici/r 


titiluy i'R-s'JSTS co.ucxvric:; 

*w a «» >mL J • Cwol utwV}| 


Plaintiffa 


j wV , .u;,::, :ioc ap.jo, atoch 
iul«* »' — ... .-‘1 • *.-..-.1 -CIS , IIvC •, 


Civil Action No. 11864 

Plaintiffs Demand Jury 
Trial 


Defendants 


SECOND 

t~p cus-iaint 

Plaintiffs, coapiaiain:; of the Defendants by Arthur T. 
F^ttllaas, Chair atwitwy, respectfully allege as follows: 

7.,': c. l : ir .t C-Iico cf Action 

1. This causa of cation is for patent infringement under 
cl., lev. a cf the UniteU States. Jurisdiction is conferred upon 
m. la Court by Title 35 U.S.C. and isoro specifically by Title 35 

i 

II U.S.C. factions 271, 2ul, 282, 283, 284, 285 end 236; end by 

j Title 23 y.o.C. feecions 1333, 1331, and 1400(b). 

2. Plaintiff, Tiualy Products Corporation, is e corporation 
duly organized under the laws of the Stato of Connecticut and it 
ru.iXtains a regular and established place of business at 210 
Diiot itreet, Fairfield, Connecticut. 

3. Plaintiff, Suphecl J. Cootanzo, is a citizen of tho 
Ctata of Connecticut and ho resides in BridgoporC, Connecticut. 

4. Defendant, Stanley Arran, is a citizen of tha State of 

| 

l Connecticut arid ha resides in Bridgeport, Connecticut. 


1 
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[I 

.1 

li 


'i 

I 

I 

• !l 


-s-V.:danC, Mix /-iron, on infcraaticn and belief i» a 
L .J ”h 3 ;.=sco of Connecticut end he reside® at 3323 Old 
c, .j-ruc^cpctt, dennueclout. 

. ■ .-vruii /.non, on infonaation end bollaf is a 

v J o— it-te of Connecticut and s’.ie resides at 3323 
.._cd, Srid_,e 4 'ort, Connecticut. 

Vi-e-r.vera :redacts, Ir.c. on laferuaticn and belief 1® 
duly cr-enieci under the btatc of Connecticut and 
e r-juiar end established picco of bualr.esa at 
. "c-n ho-d- Srid^cport, Connecticut. 

„u or ..bout deptcober 13, 1935, Plaintiff Raphael J. 
f_ioi e United -tetas patent application for ■ Electrically 
,‘CJV ar.u It woo assigned aerial r.uaoer 437,011. 
dicecciff, -uphad J. Costanza, on Dcceaoer 27, 1965 
,_y i.ac—aw i-l-intlfi, Tiiaely Products Corporation, to 
-.:.d cell the inventions disclosed end claimed In said 
..;.plicwtiua end in any patent Civet nay issue tUorcon. 

:i.;.li-itiCis, h-vir.j -sly and In all respects cooplied with 
and requirements of the United States Patent 
bi such c-sa- aide -ad provided, end after duo exaoina- 
CUJ cc:-i..iSsioi:er of Patents ea to tho novelty, utility and 
.u-aou- of the respective inventions disclosed and claincd 
aforesaid patent application. Chore was issued to the 
iil t iviphasi J. Co-tanco, on Decciabcr 20, 1966, in dua 
._ c v ._ c - a -u e patent etatuteo In such caca® unde end pro- 
U. cotters Patent ho. 3,293,405. and said Lattor® Patent 
-.u_s in duo fora of law in the nano of the United state® of 
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cue Lilted testes Patent Office, aigned 
os intents, dLly recovered and delivered to 
•--*1* .ocp.—el J. Cvjjtnr.no, and wa3 so issued after duo 
... ..r.s usil^c j cl ths inventions therein described and 
-- an U.x fees required by lea, and that suid Letters 
~ u -'1.— , Pa:p4iacl J, Costanzo, for tl»a 

-v .vr-a yu-rs fro.3 said Euccubar 20, 1066 tlie full and 


to u~-.;e, use and tall said inventions throughout 
- -tatc- ana ret territories as by said original 
— • - u,2‘Ja,4J5 an vnluh preferC is hereby made 


-~j ana Large appear. 




Arren* Ar-cn* Anna Arron end Viaa- 


..■;..c.>, riCai ir.c-videally and jointly have for a long 
Ci *- c '- i era-tion and belief arc still infringing said 
;e.:e 1 3 . 2,200,436 by aiding, using ana/or soiling 
'-j •••wised leaf, car embodying Plaintiff's patented 
■—t.'.m t-ie EwStrict or this Court and elsewhere through* 
Si-ces; and that they individually and/or Jointly 
:._a to do so unless enjoined by this Court, 
v.ah of eh* respective Eefeadants individually and/or 
further contributing to Cite infringement of said patent 
ut.vsrs Co cr.be, use and/or sell electrically heated 
.toadying the invent ions covered by said U. d. Letters 
2,233,433 and/or the equivalent thereof within the 
f this Court tad elsewhere throughout the United States, 
ill continue to do so unless enjoined by this Court, 
i-inriuis have clearly applied the proper patent noticos 
redact as provided for by law; and Plaintiffs have 


3 








'I 

'I 


i-orified tho respective Defendants orally and/or In wrttln; 
c„cU ic inirlnjinj and/or la contributing to tho infringement 


:tters I’sccat. 


j. j-l'u.i:, f iaintifis pray: 

k 'cr a uccrca udjudjla;; sold fetters Tetont No. 3,293,405 
. ..i valid and that it has been infringed by tho respective 


'-.„c a writ of injunction be fronted by this Court 
uiucwti- to tne respective Defendants, individually and jointly, 

cnjoinicji and re&Crainin- tiica, their officer a, amenta 
froa directly or indirectly infrinjint aaid Letter a 
iutcaS o. 2,293,405; 

{cj face che respective Defendanto, individually and jointly, 

I 

1 i- «. -~_;J to recount to Plaintiffs for all the tains, profit, 

: 

I ^v-ntaja realised by each of thssa froa their infringement and 
! i.v.l.u.ful CSC cad practice of tho invention patented in and by 
1 ...r_ l-licrs recent, end in addition to tho said tains, profit 
• rr.d ;:..v-:-:.te w e to ba so accounted for. Chat die damage* sustained 
r to lx* ?i..inuiffd so a result of aald infringement be increased 


,vi. 


'uj That Che Defendants individually and jointly be 
decreed to pry the costa heroin including reasonable attorney'■ 


• »ww| 


TL'l'.z tho rlaintiffs hsvo such other and further reliof 
a uh; . circc-istencea of £.c caea cay uarrant or Justify, or as 
r..o dourt cay require. 


t 
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r. '? ff .•cf.J.otl 


cauao of action is for aicappropriaticn for 
-~1 advantage of riair.ti.ff i-uiphael J. Coctanxo'a 

oracch of confidential disclosure and unfair cosa- 

I 

1 . furiJdicCicn of uhla cause of tec ion is conferred upon 
i-C oy rifle 23 b.S.C. Sections 133.3 and 1391. 

. auincifi, Raphael J. Co at anno, is a citizen of tha 
J Czr.v.czticuc r.r.d a rcaidant of Bridgeport; end Plaintiff, 
rcd-ce- Corporation, is a duly organized corporation 
.f --.'.tor the laws of cha utata of Connecticut, and it 
.a ~a cfJ_za sc P-iriicld, Connecticut, 
feicr.f-nt, if .nicy Arron, is a citizen of the ftato of 
and on informtion sad belief resides at 3323 Cld 
.a jot 3rid_-.porc, Connecticut. 


3rfcr.-3.uic, 5 lac Arran, on infersntion and belief is a 
of olid 3.ate cf Connecticut and he resides at 3323 Gld 
3 -_ 3 _cp^rt, Connecticut. 

refund..it, Anna Arrer., cn infomution and belief is a 
cf the scuta of Connecticut and she resides at 3323 
. .'u~a, 3ris.,a\ore, Connecticut. 

Via.- -’f.'.ora Products, Inc. on information end belief is 
:..tioh duly 003. r.iecd under the laws of the’ otatc of 
Lout anti it uulntains a regular and established place of 
; at 3323 Old Tour, load, Bridgeport, Connecticut. 

Plaintiff, Raphael J. Costenzo, is nn inventor of 
:al, deetro«cochanleal, and electronic devices for which 
,3rair..:d nuncroua United states Patents ofiiiich the patent 


.‘is one. 


5 
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*'"* Stanley Arron, has a background of sulos 

~~ I’-tor to liovcrsbcr 5, 1963 . Plaintiff interested D- fondant 
•‘.ley Anon in a boat itovc which Plaintiff Costanzo had devel- 
or., l-.-fir.dant ataalcy Arrea led Plaintiff Costanso to 
“ :v - > - iS h * u ’ ,;s frca to contract with Plaintiff Coutanzo and 
.. corporation to r r.tct such c. boot stove. 

U. cr. cr abowt A’av&abar 5, 1963, Plaintiff Coctanzo and 

-.. .n-c / —ioa entered into a written screen cut to fora 

- corporation to bn called Jtar.co Electronic Industries, Inc.> 
-toe.: o_ wrier. uaa to be equally divided end the sole purpose 

. i - i Cu **-'**£ end produce Plaintiff Coatanao'e CooL-l-isy" 

Costanzo'3 patented electrical 
4 " c ~'*— ll » ^'patented sni device, and an unparented 

-a- ;i i._a.;ory nosEicr ; and limited rights to a "Plastic 


-3.'.. Vac stood of Scmzo Electronic Industries, Inc. was never 
- -ti or c.eiivured to Plaintiff Costanzo. 

-;.c torn* of said arreersent doted .lovcrobcr 5, 1963 
r.u .riy excepted taerefrosi any shop right, interest, title or 
c^n-a ir. cr to an/ other idea, invention, cr patent developed 
cancc-vcd by plaintiff Costanzo without written consent to the 

• •-y. i.aj agreement contained tlie further provision tlsit upon 

:^ai\:tion of atanzo Electronic Industries, Inc. all right, title 
. -■torest to any patent and idea granted by Plaintiff Costanzo 
t.u-.s -' 2 -Uio Electronic Industriej, Inc., were to revert to 

A-iSifii Coe € 'iifii.u • 


• 6 - 
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"" —-~'-Ccly upon tho execution of the agreeacut of 

; 71-ir.tiff Ccstanco w-s of die belief diet 

... -ta.Ucy Arran had caused to bo duly organized said 

>~v -icctronra Industries, lee." under the laws of the State 
* ~ T:d ~ L ' Ccstance end Defendant Stanley .\xron 
'.. ^d sales of the "Cook-aay" stove 

j t: ‘" ‘ :iViie3 s ? Cfi ~^Uy cnuccrated in and in accordance with 
-..id agree.;,aac of Invar-Dor 5, 1303. 

* - uoscanao iuncticr.cd as President ctd chief 

-.■•'-ncov ir ‘ cl ~ r “* oi ^"Jfuccuring and production of stanso 

o-ro-iiaa Induotvios, Inc., and Defendant Stanley Arron 


--O..C..-U -- ' v “ cc predicant in cnargo of directing and 

- -it, end aloe as aceir. 3 treasurer. ns acting treasurer. 

i * .......... „ . 

. - - " rron l "* s solely responsible for all caters of 

..•'•«« t: ~ Filins cf tan returns and reports 

! '* - ;2s5 riaatronic Industries, Inc. 

17. .tuvso Ilcatroaic Industries, Inc., after approuioatcly 
years of operation In accordance with the terns of said 

j “ c * *' ar ' 7 * i *' 1 “ sC1 * 5 » i,jG3 » v ~ s dissolved by operation of law 

-- fvpsindsr 2d, idC-j. 

- — . 

dcuotrew after the furcation of dtanco Electronic 
| ““ * r ~* * :r -J prior to ieptcaber 13, 1905 Pluintiff 

i conceived, developed and cade an all-inclusive low- 

! V ' ;:c ' i ~° ^Cery-Uaccd electric cool* fur which ho filed an 
i application fer U. d. Letters Fatont on September 13, 1965. u. S. 

Patent ao. 3,233,403, the patent in issuo, was granted 

e..c-.-con on -cccsber 20, 19M. 


- 7 - 
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Zccr r‘..c iovjiCioa of -t-nco nioctroaic Industriae, Inc. 
.j Cc-tunco's filings for sold patent 

^ _sr his electric ooc k, llair.ti Jbl Oostsuizo disdoeed 
r.co to Crfcsd-nt; Stanley ..rron the ideas and Invention 
~ plaintiff Cost.-.r.so'c electrically heated socle. 

iff Cc-sanso therccfssr vita the help of Doiendsnt 
re;; eou w bs to pro-rata Che sale of said electric sock. 
_t..uliy euslerotcoa that tha electric sock was not an 
.■.onto Dlcctrcalc Industries, Inc., and that Defendant 
Lc.i's cr.'a..clty in tko promotion of said electric sock 
Z .. Lro.nr, for which ha would receive a broker’s 

t:.c event ho wot successful In nepotic tins a salo 
cf too invention e-foe died in said electric seek. 


re-;—t of ilair.tiff Cootoneo'a disclosure to 


,vvrc:i, tea letter confidentially acquired nuch 
. - ..:. u cow—ii-cel know l aju with respect to the aanufacture 


frrir:;; she year of 1563 Didntiff Cootenso and Defendant 
..arcs uo hie _ : ,snt end broker confidentially disclosed the 
c—c.tr of Plaintiff Caotanso'j electric sock invention 
•oi iiitorcocad parties including, aeer .3 ethers, Seneca 
.1.11-, ll-clton Hosiery, and ICcysor-lloth. 
ri.-.iv.cicf do ct onto on his own behalf dor ins this tine 


aor.i—snti_liy disclosed his invention of tha eloctrlcally 


ovU £Cw-« wO Lk-**Jkw» 

:,i. C;. Docen’aur 27, 1935 flsintiff Costa nao eaascuted an 

.reive liecr.so for cha ucnufcctura and sale of said heated sock 
rlaintiff Vir.;siy Products Corporation. 
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.... w or - jo-2 December 2d, 1205 Plaintiff Costanzo revoked 
- - sic --••■••.ley Arroa's auelwrity to prorate Plaintiff 
~~- .nzo'- invention ia the electric seek. 

cv. cc iriror.'i-Cicn end belief 2c fencenc Stanley Arrcd, in 
--'-■0 cr c*rly IvOv, in hie own nam end unknown to Plaintiff 
l r - violation of Plaintiff Costanzo 's proporty rights 
•• contract for the 3aie and licence of oaid Plaintiff 
electric see!; inver.cien vita Ceneca Knitting Mills; 


*•- J result Defendant icaniey Arron illegally obtained and 
v re rote for hi a own use all profits and gain resulting froa such 

w.: w*1 Z • 

-» • cr about do verier 11, 1900, Do for. done itanley /.rren 
'-efcr.fents :iu: ’non anc .mi Arron organized the Defendant 
c—. -- v ”-c-~ vese-T:t_m Products, Inc. aa a device and conspiracy 
ho - e farther appropriation end unlawful exploitation of 

— -• Cesvanro*a invention ia end to hie electric socle; and 

- 1_ ond-ints ina_vidually end Jointly ere continuing the 

Pi'voyri:.ti.&ii of Plaintiff Coatenso’s electric sock lnveat&n. 
-h. T..c respective Defend;:r.tc, by their respective unlawful 
;-oyri..toc . of lie in tiff CosCar.zo'c invention and their 
cor.ti.ru.ed ’. illful disregard for Plaintiff Costanzo‘o rights in and 
to hit invention, arc unfairly competing with and interfering 
•.._rn I'l.-ii'.siff Ccsc.enco' a right to erxlusively license to 
Heir.tiff Tiiely Products Corporation t!ie right to cake, use and 
sell the electrically heated sock embodying his invention, 

...IL.i-fi.lD, Plaintiff litphaci J. Costanco prays: 


i| 
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~ :jr - n injunction pcrnaneatly cnjsinlny tiio respective 
-oa^i.to Sis.a unlawfully cabin", ucin .2 or selling electrically 
i -x..i tssbodylns the Invention end know how which Plaintiff 
>.—• a.-sls-au ±.n coafidcnca to Defendant Stanley Arron; 

--■•t c..o Letwnu.i.i;j individually and/or Jointly pay to 

-- dostunzo e.ir:uyos in the suid of 'Xto Hundred Fifty 

(vd.j,CJ3.o3) Collars; 

<cy .‘.v-t the respective Dsfer.cunts pay tr.e coct of this 
:.or. i-.cLudinj reasonable attorney's fcea; 

»*•) i *”‘” .laintifr Costnnzo hive such other relief ae the 
-so or thi3 case pernot or Justify, or as the Court cay 


•-uv, 


.*' . r ~ > r? oJ / c £l.-'v?' 


! -----— -- 


* «. .... — «. 


r - ~ - 




r. „v 
out 


W4 4.0'.. **\ 


-■* c—cc o_ sot.oii is for unfair corps-tit ion and 
— c-disrsad upon this Court by Title 33 U.S.C. 

-»V? -Hm Iw^l* 

-lively Products Corporation, is a duly 

—*1 *«ccoirow3ric2 w;c.i tl'ui 1^.00 of dig state of 
.~:<r ut uriiittains on cities at Fairfield, Connecticut. 
itndi.it, ot< nicy Arron, is u ciClcan of the _tato of 
nd ns residua in bridgepart, Connecticut. 

-v.p.oiol d. Costsnao, is tire inventor of a 
r,, J~ uottcry-operated electric sock for which he 
-• b-tturs latent Ko. 3,293,433, which was &r-utcd on 


~ J *J +* * 


•+-J m .1 


- • ii •- C- 


dcvelopuent of the electric socit by Plaintiff Costuiu 
--* 1 .. w-.s CPlointirf Pw.pir-.cl Costanso and Defendant 


- 10 - 
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~;-,y ..-.v.-. were co-c.ur.eri of stanso Electronic industries, Inc., 
-•c*.v-.-::5ioa organised to aanufactura and sell on electric boot 
--vu inw..Ccd by Plaintiff Costunzo. stanzo Electronic 

Inc. t:us or^.nizad by Plaintiff Costunzo end Defendant 
-.r.icy wn by v.rtue of an a-rtoasat doted Eoveeber 5, 1963, *n«i 
..t e.prQasiy excluded the electric sock invention. 

-Uinrirf dootanso's and Defendant Stanley 
a ef-i,.ijn in -tunzo Electronic Industries, Inc., Pluinti 
:....nec ar.J D-fund.-nt Stanley Arron ottcupted to also proaota end 
re t..r clcucrie uouu invention. ’however, it was understood 
1-—:.:«..r.t -t..aley rron was to function as a broker for 
-i-tu-u Co-t-nso r-thsr than as a co-oruer of the electric sock ! 
v.;.r_cn end t*.u.t be woo to receive a broker’s ccsairsion in the j 
....- sucecusiul in negotiating a license or sole of the 
— i —w w^c.; invcnc2.cn. 

■' j. -~rr.j, C.U3 association Plaintiff Coetanzo confidentially 
... i. a-s-encur.t -t—:lay .'.rron v-Iuabic know how and technics] 
—-.•i.t-on as to eke tuna Joe tore and production of the eicctric- 
^7 ,.s .End -cc..: invention. 

1-. ca l-cc^-acr 27, 1363 rlcintift Tiiraiy Products Corporation 
-- -S..tn ..^iceiscnt with Plaintiff Costanso acquired the ’'exclusive 
y.t w.v_ license to n.«:o, tec and sell” Plaintiff's electrically j 
- z -~ sou.; and any iiproveusnts tUcrcco. 

l J. Icfnndant atar.lcy Arron, contrary to any agreeaent with 
.-r.t_ls Ccst-nzo, and in further violation of a fiduciary rels- 
— .-p, iiitoruaticn which ha was otherwise obligated to 

.Uiosa cc Plaintiff Costanzo pertaining to the licensing nnd/or 

-11- 
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- ui.ciLi’c and sale oi electrically hinted socks embodying 

---‘trie Cootanao's invention by others, and which electric sock 

-r.ver.clun constituted tho subject matter of the exclusive license 
hect.eca »iaintiff 'f-mcly Products Corporation end 
-e-inti li 1—plied J. Caetar.zo. 

**“*• I ece.'.d-r.t etonloy ..rron, In further disregard of any 
*•-*/ --duo lory obligation to dice lore Information concerning 

1 - lieun-fag -r.d manufacture of heated socks embodying Plaintiff 

-'-uo' - invention by others, and for which he was directly 

rc..pe.i-iwlc, »uixu with u-fendanc Mix /.rron and Defendant Anna 
• *•'■■■ —‘ x-.cr.i.at corporation, Visa~Tkcmi Products, Inc. to 


- ----—item .aid cell electrically heated socks embodying 
---race— Coecunro's iiivcr.tion in issue in further violation of 
-i._ut.-e ioeuanzo’s property right end Plaintiff Timely ircducts 
uOepsratien’e exclusive license righto, in so doing Defendant 

-»ea*ay ..re-n is etieiaiag confidential information ana technical 
- 1 -" imparted to lun during a fiduciary relationship and of 
e.eac.i ».t is r.ou entitled to make use for hi 3 own behalf. 

‘<S<. eo-cnd-i.es Hex Arron and .cv.va Arson knew or should have 
.n.o-.r. th-c ecder;d_nt -tanley .->rrun was obligated to maintain the 
-n-erm-.tion or tec electric heated cocx confidential end not 
uthorwisc entitled to uso said information and invention for his 
o-u -r.d/or their ova profit ana gain. 

ie. Ins respective Defondants individually and Jointly have 

i. — moy unlawfully interfered with ar.d aro unfairly competing with 

ii. .iatiti Timely Products Corporation which by written agreement 

- 1th ri..u:txif woat-ivzo has tho exclusive tight end license to 


12 






‘I 

.1 


use »~*.d -ell Lasted socUs in uccor-isRcc with Plaintiff 
C-isS-r.-.o's invention. 

'•—^ i’laiiiCiff Tixoly Prcduct 2 Corporation prays: 

(.0 for on injunction for paraar.encly enjoining the 
.^-;o.i*va D-iendunts urea unlawfully uaheng, using and/or selling 
u^cu...-c-Ily ac-Luc coons which licits in any c.ir.ncr she exclusive 
liwcr—o gruuc Tisuly i-oduccs Corporation has acquired in good 
—.it.i -rcu Plaintiff .dipli-ti J, Coss-nao; 

v-j i.—t Utui a--fur.u-.nss, individually and Jointly, pay to 


j ‘ * w ■ - - -1—sly products Corporation dumges in the eura of 
.us ..wi.-.o- . k_.y Thousand (v25(J,0dJ.0G} hollars by reason of 
_u-c.io.r.* J “'•ts in violation of Plaintiff Tiiacly Products 
».o.po_..[:»on , s e>.aiusivo rlg-ita us a result of tiieir unfair 
-css of co-.pacicion; 

mac Sac respectrvo dafenuanto puy the costa borein 
-r.clufinj octomuy's feus, ana 

* w > l.iuC P.—mti-i T—auiy Products Corporation huvo such 
c—<er -no iu'.c.icr relief as cite circuustances of tiio case nay 
'•-rr-r.s or juacity or as tire Court tcay require. 
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i\\ t. "~ iCt'i'SE cf action 

51. This action arises under the provisions of the Sherman Act 

I . 

IS *JsJ, Sect. 1 to 7, the Robinaon-Patman Act. 49 Stat. 1526 
(Is USC 13) and the Clayton Act 30 Stat. 731,737 (15 USC Sects. 

IS 1 25). Jurisdiction is conferred on this Court by 1337 of 

'! Title 23 CSC. 

52. Plaintiff, Tiiscly Products Corporation, is incorporated 

j 

ur—cr tits Laws of the State of Connecticut, and it is in the 

I 

business of loer.u factor leg end celling low-voltage, battery heated, 
electric sochs. 

ij 

53. Defendants, Stanley .rron, Max Arrcn, and Anna Arron re¬ 
spectively arc cit Irena of the State of Connecticut and each re- 

- ' j 

sic_3 in Bridgeport, Connecticut. 

54. Defendant, Visa Thera Products, Inc., is a corporation 
chartered under the Lcuc of the State of Connecticut and organ- 

jl iced by Che individual defendants. 

55. Defendant jointly arc in the business of manufacturing and 
telling lcu-voltage, electrically heated sochs similar in func¬ 
tion, use and appearance to the socks manufactured by the Plain- 

* I 

tiffs, lively Products Corporation. 


II 





-3. Plaintiff, Tlxely Products Corporation and the respective 
-'-I-..-ants av» competitors, each engaging In Interstate coasaerce. 
57. The manufacture and sale of the low-voltage battery heated 
--C ..0 Is essentially seasonal business, the season commencing on 
or -bout J-nuory of cash year and ending on or about the following 
octotcr of each year. 

o„. Paring the current season, Defendants have engaged In a 
as-a?algn of offering er.d/cr selling electrically heated socks to 
-Sleeted customers of Plaintiff at a price substantially lower 
team that clear gad to Date. .cants' regularly established accounts, 
leas trade discounts, bonuses and other inducements such ss ad- 
•. rtlelng, etc. Their reduced prices reflected a substantially 
—.ilcr e_raentJga of mark-up over manufacturing and selling cost j 
than In previous years ar.d/er relative to those sales to their 
regularly established accounts. These prices were unreasonably 
Is*' and were and are being offered to selected customers, primar¬ 
ily Plaintiff's established customers, for the purpose of destroy¬ 
ing competition and eliminating competition. Including Plaintiff, 
Timely Products Corporation. Defendants, in selling their elec¬ 
tric sock at such unreasonably low prices to selected customers 
with the purpose and Intent of destroying competition and eliminat¬ 
ing one or more competitors, as aforesaid, has violated title 
15 UdC 13. 

39. /■ 6 evidenced by attached Defendants' February 1, 1970 price 

Hot, Exhibit A, Defendants' list the price for their respective 
electric socks as ranging between $4.50 and $5.25 per pair, de¬ 
pending on model and place of shipment. Attached Exhibit B evi¬ 
dences Defendants' customary trade discount and freight allowance 
normally quoted to their regular or prospective customers. 
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w»,. Defendants sell their regular customers and accounts at tha 
current prices and allowances as evidenced by attached Exhibit* 

!j A\ &11 U L»0 

vl. Plaintiffs, Timely Products Corporation, regularly aall their 
ccccuntu electrically heated cocks at a cost ranging between $4.16 
i : end $4.SO per pair, depending on quantity and established trade I 

i allowances. 

C-. Prior to the current season Plaintiff, Timely Products Corp- 
j oration ceveloped and enjoyed a substantial and profitable alsctrlb 
occ.i business. Over tha years Plaintiff, Timely Products Corpora-! 
cion, Iris developed as a sizable account tho Stem Distributing 
u-rpeny of Maple Heights, Chlo. During the 1969 season this 
account purchased approximately $10,000.00 of heated sock* at an 
average cost per pair of $4.16. Luring the current season De- 
f_.-.wint3 quoted said item DlGtrlbutora a price of $3.75 per pair 
; ou mesas, a price substantially less than tha ■ Defendants have 
quoted their regular established accounts or other propsectlve 
accounts, as evidenced by attached Exhibits a and B. 

03. As a result of Defendants' discriminating price offer, 
Plaintiff, Tfinely Products Corporation lost the Stem Distributing I 
1 1 Company account to Defendants. 

00. Clark Wholesale Company of Akron, Chip, another of PisIn- 
diff's acoounto placed its 1970 order with the Plaintiff for fall 

! 

delivery at a unit price of $4.39 per pair. 

03. Defendants quoted said Clark Wholesale Company a price of 

03.96 per pair, coupled with an offer to pay for advertising. As 

* 

a rc_c.it of Defendants' discriminating price tactics, this account 

i 

cancelled Its order with Plaintiff, Timely Products Corporation. 

_. _matly Timely Products was able to resell this account. 
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-'j. .Sotcriscs' Friend, of Pennsylvania, another of Plaln- 

t.— 'ii, Tiuoly Products, accounts cancelled Its 1970 order with 
.-L-i-.-.riff b2ca,i2e Eafcndancs quoted a price of $3.96 per pair, a 

lawer Chan that civir^od to Defendants' regularly established 

wacaunts. 

-i-lcs of Philadelphia, Pa., another of Plaintiff's, 
^-caucta Corporation, accounts had purchased electrically 
‘ “ c; ” 3 *- ro:a Pialntitf for threo consecutive seasons; and 

‘” r ““ 3CC0 - r ‘- lost to Dsandants because of the discriminating 
l —-j w^ccics bo in" practised by tnem this current season. 

* — CCn_r accounts have teen lost by Plaintiff, Timely Products 

I 

Corporation, which tro directly attributed to Defendants' dlscrim- 
ii.-.ir.j pricin" tacCicc which Defendants are specifically dlrect- 
—tCoar>_ Plalntirf *s oetaollshed accounts, 
oo. Plaintiff, Tiraely Products Corporation, as a result of the 
-ortioir.’, has boon clan-cod in that it has been deprived of the 
cor.iinco and profits which it would otherwise have made but for 
Defendants' unlawful practises. Plaintiff, Timely Products 
Corporation, has therefore sustained damages in the excess of 

ar.d 16 entitled to recover such damages threefold un¬ 
der 15 UDC 15. 

7J. Defendant." have conspired with others to alienate competi¬ 
tion by price dlrcrialnaclr .3 tactics hereandabove alleged in vio¬ 
lation of the iheraan Act 15 USC Sect. 1 to 7. 

/I. ».i 0 Defendants tarcatcn and intend to continue Co offer and 

tell electrically heated socks at said unreasonable low prices 
-or er-i purpose of destroying competition and eliminating competl- 






(43) 


* --■'--Uwir.2 Plaintiff, Timely Produces Corporation. Unless 

■-- r._o era pcrcur.cntly enjoined from continuing such sets 

.'-accloufi, toe Plaintiffs will cuffor further losses, Ir- 
rc^io d^nge, and complete loss of their business end good 

v_ll. 

—>—FCRF Plaintiffs demand Judgement. 

1. For damages In excess of $40,000.00 and for treble 

4-— .a- pursuant to 15 UfC 15. 

2. That t.ic Defendants, their agents, end servants be 
o..jOlr._a during tr _2 pending of this action, and permanently from 

clcc.ric_l*y ha*-fcc socUs at unreasonably low prices for 
5*- purpose of eliminating competitors. 

3. That tins Defendants pay to Plolntlff the cost of 
-••is action including reasonable attorney’s fees. 

4. Such other relief as the Court nay deem Just end 

proper. 


Arthur T. Fattlbene 
Attorney for Plaintiffs 
2450 Post Road 

Fairfield, Connecticut 06430 
Tel.: 255-4400 

To: deeard F. Xunln 
255 Mo In Street 
Bridgeport, Connecticut 

Lrncot Junitlns 
345 Main Street 
Bridgeport, Connecticut 
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^_I peouuctc company, o::c. 
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X >\„ y P°»l Office Cox .126, CridRepofI, Conn. I 
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PhICE LIST - FEBRUARY 1, 19?0 

MINIMUM FASTER SUGi 

PACKING PACFTNC. pv 


“Ai.rAX-"."? 0114 * u " High 2 " -13 m ^ » _ao 

^T.-.-rc-f-Lc Grey/Rod. 14" 2 " -14 .. 6 « ill H* 

VESTS 

ASTi.C/IifcTRIC II 12 ., £q " 1 ? lbsi 30 Ea-24 lbs 19.95 
EE. \ T S U L.A OCR - L e a t h 0 r look " -■ " Jn’o. 

Isdloa Vest " 14 IW 

* U * #1C vc ~ w '*0 alnlasun quantity 29 . 5 c 

:::7?s::s 

.--..-.vi/iLECTRIC 12 Pr -10 _^ 


12 Pr-10 lbs 
12 Pr-12 " 


ATCr - cckcealee^hccd -° Eln n cua quanblty §7-50 


-AC — ; LL "PRO" XCDEL 
ETA e;un/s pecta tcr 

' TTE.-.Ih..-, >■ C r ’.RG--S 


Teaa Quantities 90.00 

No nlnlnua quantity 40.00 


-- «/ > • vv 

* A --Y-* Net; 30 Days, FOB Bridgeport, Conn. 

?_.-:C£S ARE SUBJ ECT TO CHANGE WITHOUT NOTICE . 

/ TO CRE EP. - SIZE SCALE r.IITr..- 

' ~ C ‘ <L : k L l i “ =al1, )l Ke n 1UC * 4 | ^ ree f ° r .^ hair Carton 

”E”J C v-r£“; *£ * u i tlpl " ? r ? ?V °-‘3 * 3 ft 9-11 P «r P0 ., 

-ass «•■: . : i »;“•» • .. 

"”*" C KIn£ -'-'-- " " - 6 Ft Roaulor? 4 O>r 8 o 


-CT.v-: ci.othi: 
f 14AVi;-.l 

> IQ 

% 


1 • (201) 315/0721 


1970 



SUGG. 

RETAIL 

DIRECT/ LIST 

Drcp siiip jr--.--' 

* 9.95 
9.95 
9.95 

S 4.97 
4.97 
5.25 

9 4.50 
4.50 
4.75 

19.95 

19.95 

19»9'> 

25.00 

29.50 

9.97 

11.00 

10.00 

11.25 

14.75 

8.50 

9.50 
9.CO 

10.CO 
13.25 

16.95 

6/?j 

8.4? 

6 o.O 
7.75 

87.50 

85.00 

45.50 

44.50 

42.50 

41.50 

90.00 

40.00 

55.00 

20.00 

40.00 
20.CO 

1 24.50 
8.00 
135.00 

14.85 

5.00 

114.75 

14.85 

5.00 

114.75 


£X A 
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' l PEODUCTTG COMPAUV, 3 r:c. 


US WI J>/~J 
\V ’*iC Vv r/ 


i..\:.jr. w :;:-:'.' • cr ..*• v. LLY-siSATra p:;'vrp(:7; , ;;i cvr.::?::s 

J ^ . .. Uwii l.i 7»i« C3LL..W» Y>-**»•<•»*{ 


‘V V Post Office Box 4C6, Bridgeport, Conn. 06601 • (203) 335/0721 

, > y >•»» r ""' 

<*» / ‘Vet 


Ji.ly 2 . 4,1070 


... --.JmX Er.Ta»:Pi-:I3C::. INC 
2?.?0 Wost Honrl ettn Hoad 
sochefcter, L.Y. 14623 


AUS 1 ? 1970 


C.'- It. toviavl 


/' / 

V/ 


Dear y.T i'C’Tfil'l : 

Attached Is literature and price as requested In your 
letter of July 22. 

c have a .-Mil height Allowance or. order*; of ,30^.00. 
Sen 20 r.nl dating provides '‘or a Due date of . ov 10th 
* ; i th lfi Discount on pro season shipments, Jobber/ . 

Distributor prices Include all allowances for rdvcrtUl 
ar.d Volume. 

• e had nr. enrly buy deal of 1 .,oxen VJak.h 3Ci.L as a bonus 
for ench 12 do'/en purchased. This expired on I>y 30* 
However, as you did not seem to know about It, we will 
extend It for you until July 31• 

A basic Jlstrlbutor program consists of three Items- 
30CK3, /STL0/ELECTZ1IC HITT1N3, and AKTbO^-LKCTi.IC VdoT3. 
Looking forward to receiving your opening orders, I am 

Warmly Yours - 


SA/'r.z 

C-.<or.lkoff 


VIoA PRODUCTS . 




cy*^ vron^rTC* 1 dent 




* 
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UNITED STATES DISTRICT COURT 
DISTRICT OP CONNECTICUT 


TIMELEY PRODUCTS CORPORATION, 

ET AL, 

Plaintiffs, 


STANLEY ARRON, ET AL, 


Defendants 


STANLEY ARRON, 

Counter-plaintiff, 


TIMELY PRODUCTS CORPORATION, 
BENJAMIN M. HINES AND LOIS 
D. HINES, 

Counter-defendants 


Civil Action No. 11864 


DEFENDANTS' AMENDED 
MSWER AND COUNTERCLAIMS 


LIZARD F K.UNIK 



Now come the defendants, Stanley Arron, Max Arron, Anna 
Arron and Visa-Therm Products, Inc., by and through their attor¬ 
neys, and in answer to the Second Amended Complaint of the plain¬ 
tiffs, Timely Products Corporation and Raphael J. Costanro, aver 
as followsi 

Answer to Plrst Cause of Action 
1. The defendants admit that the Plrst Cause of Action 
is for Infringement of patent and admit that jurisdiction on pa¬ 
tent cases arises under Titles 28 and 35 of the U. S. C.. As to 
the regaining portions of paragraph 1, the defendants have insuf¬ 
ficient knowledge and leave the plaintiffs to their proof. 
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2. As to paragraph 2, the defendants have insufficient 
knowledge to form a belief and leave the plaintiffs to their 
proof• 

3. As to paragraph 3 of the First Cause of Action the 
defendants have Insufficient knowledge to form a belief and leave 
the plaintiffs to their proof. 

4. Paragraph 4 is admitted. 

5. Paragraph 5 is admitted. 

6. Paragraph 6 is admitted. 

7. Paragraph 7 is admitted, except the defendant Visa- 

Therm Products, Inc. maintains a place of business at 247 Madison 
Avenue, Bridgeort, Connecticut. 

8. Paragraph 8 is admitted. 

9. As to paragraph 9 of the First Cause of Action, the 

defendants have insufficient knowledge to form a belief and leave 

# 

the plaintiffs to their proof. 

10. As to paragraph 10 of the First Cause of Action, the 

defendants admit that Raphael J. Costanzo was issued U. S. Letter 

Patent No. 3,293,405. As to the balance of paragraph 10, the de¬ 
fendants have insufficient knowledge to form a belief and leave the 
plaintiffs to their proof. 

11. Paragraph 11 of the First Cause of Action is denied. 

12. Paragraph 12 of the First Cause of Action is denied. 

13. As to paragraph 13 of the First Cause of Action, it 

is admitted that the plaintiffs have communicated with the defend¬ 
ants. As to the balance of the paragraph the defendants have in- 
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sufficient Knowledge to form a belief and leave the plaintiffs to 
their proof. 

Answer to Second Cause of Action 

14. Paragraph 14 of the Second Cause of Action Is denied 

15. As to paragraph 15 of the Second Cause of Action, 
the defendants have Insufficient knowledge to form a belief and 
leave the plaintiffs to their proof. 

16. Paragraph 16 of the Second Cause of Action Is ad¬ 
mitted . 

17. Paragraph 17 of the Second Cause of Action Is ad¬ 
mitted . 

18. Paragraph 18 of the Second Cause of Action Is ad¬ 
mitted . 

I 

19. Paragraph 19 of the Second Cause of Action Is ad¬ 
mitted, except the defendant Visa-Therm Products, Inc. maintains 
a place of business at 247 Madison Avenue, Bridgeport, Connecticut^ 

20. As to paragraph 20 of the Second Cause of Action, 
the defendants have no knowledge and leave the plaintiffs to their! 
proof. 

21. Paragraph 21 of the Second Cause of Action Is ad¬ 
mitted . 

22. Paragraph 22 of the Second Cause of Action Is ad¬ 
mitted . 

23. As to paragraph 23 of the Second Cause of Action, It 
Is admitted thst on or about November 5, 1963, the plaintiff Coe- 
tanco and the defendant Stanley Arron, entered Into a written 


- 3 - 
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A. 


agreement to form a corporation called Stanzo Electronic* Indus¬ 
tries, Incorporated, the stock of which was to be equally divided. 
The balance of said paragraph is denied. 

23. (a) As to paragraph 23(a) of the Second Cause of Ac¬ 
tion, it is admitted that no stock in Stanzo Electronic Industries^ 
Incorporated was ever Issued to anyone and that the corporation 
papers were never completed. 

24. Paragraph 24 of the Second'Cause of Action is denied 

25. As to paragraph 25 of the Second Cause of Action, it 
is admitted that the plaintiff Costanzo and the defendant Stanley 
Arron proceeded with the marketing and sales of the "cook-ray" 
stove. The balance of said paragraph is denied. 

26. As to paragraph 26 of the Second Cause of Action, it 
Is admitted that Costanzo was the President of Stanzo Electronic 
Industries, Incorporated, and that Stanley Arron was the Vice- 
President. The balance of said paragraph is denied. 

27. Paragraph 27 of the Second Cause of Action is denied 

28. As to paragraph 28, it la admitted that U. S. Let¬ 
ters Patent No. 3,293,405 was granted on December 20, 1966 to the 
plaintiff, Raphael Costanzo. The balance of said paragraph is de- 


29. Paragraph 29 of the Second Cause of Action is de- 
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30. As to paragraph 30 of the Second Cause of Action, 
it is admitted that Costanzo and Stanley Arron jointly sought to 
promote the aale of an electric sock. The balance of said para¬ 
graph is denied. 










= 
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31. Paragraph 31 of the Second Cause of Action Is denied. 

32. As to paragraph 32 of the Second Cause of Action. It 
Is admitted that Stanley Arron. with an Intent to promote an elec¬ 
tric sock, contacted several Interested parties Including, among 
others. Seneca Knitting Mills. Shelton Hosiery, and Kays.r-Roth. 
The balance of said paragraph is denied. 

33. A. to paragraph 33 of the Second Cause of Action, the 
defendants have no knowledge and leave the plaintiffs to their 


proof. 



34. A, to paragraph 34 of the Second Cause of Action, the 
defendants have no knowledge and leave the plaintiffs to their 
proof. 

35. Paragraph 35 of the Second Cause of Action Is denied. 

36. Paragraph 36 of the Second Cause of Action is denied. 

37. A, to paragraph 37, it 1. admitted that on or about 

November 11, 1966, the defendant, Stanley Arron. acting alone, 
caused a corporation to be formed, known a. Visa-Therm Products. 
Inc.. The balance of said paragraph is denied. 

38. Paragraph 38 of the Second Cause of Action Is denied. 
Answer to t he Third Caus^ of Action 

39. Paragraph 39 of the Third Cause of Action 1. denied. 

40. A, to paragraph 40 of the Third Cause of Action, the 
defendant- have no knowledge and leave the plaintiff, to their 
proof. 

41. Paragraph 41 of the Third Cause of Action is admitted.j 

42. A. to paragraph 42, it 1. admitted that U. S. Letter. 
Patent No. 3,293,405 was granted to the plaintiff, Raphael J. Co— 
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tanzo on D@cwni5.fer 20, 1966. The balance of said paragraph Is 
denied. 

> 3 . As to paragraph 43 of the Third Cause of Action, it 
is odinitted that Stanzo Electronic Industries, Incorporated, was 
organized by the plaintiff Costanzo and the defendant, Stanley Ar- 
ron. The balance of said paragraph is denied. 

44. As to paragraph 44 of the Third Cause of Action, it is 
admitted that the plairtiff Costanzo and the defendant, Stanley 
Arron, attempted to jointly market and promote an electric sock. 
The balance of said paragraph is denied. 

45. Paragraph 45 of the Third Cause of Action is denied. 

46. As to paragraph 46 of the Third Cause of Action the 
defendants have no knowledge and leave the plaintiffs to their 
proof. 


47. Paragraph 47 of the Third Cause of Action is denied. 

40. As to paragraph 40 of the Third Cause of Action, it is 
admitted that Stanley Arron, acting alone, formed a corporation 
known as Visa-Therm Products, Inc.. The balance of said paragraph 
is denied. 
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49. Paragraph 49 of the Third Cause of Action is denied. 

50. Paragraph 50 of the Third Cause of Action is denied. 

Answer to the Fourth Cause of Action 

51. Paragraph 51 of the Fourth Cause of Action is denied. 

52. As to paragraph 52 of the Fourth Cause of Action, the 

defendants have insufficient knowledge to form a belief and leave 
the plaintiffs to their proof. 


6 
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r 3. Paragraph 53 of the Fourth Cause of Action is ad¬ 
mitted . 

54. Paragraph 54 of the Fourth Cause of Action is ad¬ 
mitted except Insofar as it alleges Visa-Therm Products, Inc. was 
formed by the individual defendants. It was formed by Stanley 
Arron acting alone. 

55. Paragraph 55 of the Fourth Cause of Action is deni¬ 
ed except it is admitted that the defendant Visa-Therm Products, 
Inc. is in the business of manufacturing and selling low-voltage 
electrically heated socks. 

56. Paragraph 56 of the Fourth Cause of Action is deni¬ 
ed except it is admitted that the defendant Visa-Therm Products, 
Inc. and the plaintiff Timely Products Corporation compete. 

57. Paragraph 57 of the Fourth Cause of Action is deni¬ 
ed except it is admitted that the use of electrically heated socksj 
is usually restricted to the cooler months. 

58. Paragraph 58 of the Fourth Cause of Action is deni- i 


59. Paragraph 59 of the Fourth Cause of Action is deni¬ 
ed except the defendant Visa-Therm Products, Inc. admits Exhibit 

A was a price list circulated by it and Exhibit B is a letter sent 
by the defendant Visa-Therm Products, Inc.. 

60. Paragraph 60 of the Fourth Cause of Action is denl- 


FDWMID F IU-KIN 


61 • 62 • As to Paragraph 61 and Paragraph 62 of the Fourth 

Cause of Action, the defendants have insufficient knowledge to 
form a belief and leave the plaintiffs to their proof. 



-'X 
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63. Paragraph 63 of the Fourth Cause of Action is denied 
except defendant Visa-Therm Products, Inc. admits it sells prod¬ 
ucts to Stem Distributing Company. 

64. As to Paragraph 64 of the Fourth Cause of Action, 

the defendants have insufficient knowledge to form a belief and 

leave the plaintiffs to their proof. 

65. Paragraph 65 of the Fourth Cause of Action is denied 
except it is admitted that defendant Visa-Therm Products, Inc. of¬ 
fered socks to Clark Wholesale Company in accordance with its uni¬ 
form pricing structure at the time of the offer. 

66. Paragraph 66 of the Fourth Cause of Action is deni¬ 
ed except defendant Visa-Therm Products, Inc. admits It sold socks 
to Joe, The Motorists' Friend of Pennsylvania, at prices quoted in 

accordance with its pricing structure at that time. 

67. Paragraph 67 of the Fourth Cause of Action is deni¬ 
ed except the defendant Visa-Therm Products, Inc. admits it sells 
socks to Oxford Sales of Philadelphia, Pa.. 

68. thru 70. Paragraphs 68, 69 and 70 of the Fourth Cause of Ac¬ 
tion are denied. 

71. Paragraph 71 of the Fourth Cause of Action is denied 
except the defendant Visa-Therm Products, Inc. admits it will con¬ 
tinue in the business of selling electrically heated socks. 


COUNTERCLAIM 

Counterclaim to the First Cause of Action 


As to his Counterclaim against the plaintiffs and as an 
affirmative answer to the complaint, the defendant Stanley 
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Arron .nd Vi.a-ghern Product., Inc, allege and avor „ 
follow.| 

| 

ioo. Thie io 0 Counterclaim for a declaratory 
3ud^ n t under th. Podornl Declaratory Judgment Act. Judicial 
Code, Chafer 1,1. Section. 220x , ^ MM# oriBin9 ^ ^ 

actual controversy cxi.ting between the plaintiff. . nd the 
defendant, a. to the alleged validity, infringement and 
enforceability of Co.tanro Patent Mo. 3 . 293 . 405 , ...ertod by 
the plaintiff, in their Complaint. Thl. Counterclaim .coho a 
declaratory Judgment adjudging Co.tanro Patent No. 3 . 293.405 to 
invalid and/or not infringed by .ry electrically heated foot¬ 
wear »odo or eold by the defendant. Vi.a-xherm Product.. Inc., 
and further to be un.nforco.bl. .gain.t the defendant, and 
thooe in privity therowith. 

X01. By reason of the imitation, and interpretation.! 
nccecoarily placed upon tho patent claim. during the precaution 
of tho Co.tanao patont application, and by reason of the 
admieoiono and ropreaontation. therein made. by or on behalf of 
Coatanao in order to induce tho grant of the patent in cait. 
plaintiff, are ..topped from claiming for .aid patent any 
monopolistic ocopo which would cover and Include any and all 
electrically heated footwear and/or part, thereof made, used or 
cold by the defendanto. Stanley Arrcn and/or Vi.a-Ther. 

Product., herein and their privlea. 

102. Cootanao Patent Ho. 3.293.405 i. invalid, void 
«nd unenforceable ogain.t defendant. Stanley Arron and Vi.a- 
Th.™ Troauof IM.. Cor th. th., it Ctil. to .to,* .ith 
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tho conditions of patentability required for a patent by tho 

j I 

provioiono of Title 35 U.S.C. including but not being limited to 

. 

Sectiono 1C3 and 103. 

I 

103. Coatanzo Patent No. 3.303.405 la invalid, void 
and unonforcaoble against defendants for tho roaoon that it 
fnilo to comply with tho conditions of patentability required for 
a patent by tho provisions of Title 35 U.6.C. Section 113. 

104. Defendants do not Infringe any valid claim of 
I the Costenao patent in this suit. 

WUERKPORE, THE DEPENDANTS, STANLEY ARSON and VISA- 
TIZE1C1 PRODUCTS. INC. PRAY• 

i I 

1. "or s declaratory judgment holding Costanzo Patent 

No. 3.393,405 to be invalid, void, not Infringed upon and/or 
| unenforceable et law. 

3. Por a permanent injunction restraining tho 
I plaintiffs and any one in privity with the pleintiffa, from 


bringing or proaocuting any action at law or auit in equity 
charging infringement of the Contango patent here in suit against 
j the defendants and others in privity therewith end from inter¬ 
fering directly or Indirectly with the business activities of 
the defendants and the* ’ privies. 

3. Por ell damages that the defendants have sustained 
as a result of the plaintiffs' act in wrongfully bringing this 
action end that the Complaint be dismissed with costs charged 
against the plaintiffs and that the defendants have end raaovor 
from the plaintiffs reasonable attorneys' fees for this motion 

; 

most wrongfully instituted. 

4. Por such other end further relief as is just 

sees errseis 
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ind oquitablo under the circumatanceo. 

Co unterclaim to the Second an d Third Ounos of Action. 
For their Counterclaims against tho plaintiffs und as 
an affirmative Answer to tho Complaint, tho defendants Stanloy 
Arron and Visa-Therm Products Inc. allego and over as followsi 

105. This causa of action is for misappropriation 

for commercial advantage of tho defendants, fitnnloy Arron’s idea, 
breach of confidential disclosuro and unfair competition. 
Jurisdiction of this causa of action on this counterclaim is 
conferred upon thio court by Title 28 U.S.C. Sections 1338. 

106. The Defendant, Stanley Arron and the Plaintiff, 
Raphael J. Costanzo, sometime on and after November 5, 19&3 wore 
jointly associated with a corporation owned by them known as 


Stanzo Electronic Industries, Inc., which corporation woo in the 
process of attempting to market certain items on which the 
! Plaintiff Costanzo held patent. 

107. The corporation was unable to successfully market 
any of the items on which Costanzo had patents. Howover, while 


the parties wero working together, the defendant, Stanloy Arron 
concoived the idea of producing and marketing an electric sock 
and disclosed said idea to tho plaintiff, Raphael J. Costanzo. 
Prior to this disclosure by the defendant, Stanley Arron, tho 
plaintiff, Raphael J. Costanzo had never thought of nor given 
any consideration to the possible marketing or manufacturing of 
an eleotrio soak. 

108. Thereafter, the Plaintiff, Costanzo and the 
__ Defendant, Stanley Arron, worked jointly as partners or Joint 

niMimi » t... 
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vcaiurors to prcmoto tho calo of an oloctria sock and contacted 
as joint venturers covorai interacted parties including, a.vong 



' 


others, Scnoca Knitting Mills, Sholton Hosiery and Kaycor-Roth. 

109. Tho portion wero uncuccoaoZul. while* working 
togothor in marketing an oloctria cock and ultimately parted their 

! 

business rolationshipa. Thorcaftor, Coctanzo misappropriated 
tho idea of the defendant, Stanley Arron, to markot an oloctric 
cock and on his ova and no a dovico and conspiracy to appropriate 
and unlawfully exploit tho defendant, Stanley Arronc*,idea, the 
plaintiff, Costanzo, did develop a method of oloatrically heating 
a cock and did obtain a patont thereon, and furthor licenced tho 
plaintiff. Timely Products Corporation to market said cock. Said 


cock diffors from tho oloatrio sock dovolopad by the defendant. 
Stnnloy Arron, and marketed by the dafondant, Visa-Therm 
Products, Znc. but tho development of the sock by the plaintiff, 

— .•I , 

Coctanzo and the misappropriation of ths idoaa of tho defondant, 
Stanley Arron by ths plaintiff, Raphnol Costanzo, amounts to 
unfair competition, a broach of s confidential relationship and 
have resulted in damagos and injuries to tho Defendants, Stanley 

Arron and to Visa-Therm Products, Znc., a corporation liconsod 

I 

by ths defendant, Stanley Arron, to market his oloctria cock. 

110. At all times mentioned heroin, the plaintiff, 
Tlauly Products Corporation, was and is aware that tho idea for 
on oloatrio sock waa conceived by ths defondant, Stanley Arron. 

111. On nnd prior to Deccmbar 30, 1906, despite the 
fact that they know that ths soak manufactured by Visa-Therm 
Products Incorporated did not in any way infringe on tho patent 

l>« smsis 
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I 

I 

Coatanzo. Tho ?ia i n t i f f c, Ruphaal Coatanzo and Vir.oly 
P-c-ucuo Corporation caucod libelous and alandoroua otato.T.onto 
to bo cado inferring that Stanloy Arron ar.d Vica-Thorra Producta, 

i 

Ir.a. waro guilty of unfair competition and unlawful appropriation 
of tho Coatanzo idoa. Soid otatoaonto waro mado in lottora 
written to cuotoaoro of Viaa-Thorm Producto, ina. in an oxpreccod 
offort to doatroy tho buainooo of Viaa-Therm Producto, Inc. 

112. In further efforts to doatroy the producto of 
Viaa-Thorm Producta, ino. tho plaintiffa, Raphael Coatanzo and 
Timely Products Corporation caucod a lottor to bo written to tho 
bank which Viaa-Thora Producto. Inc. did buoinoso with. Said 
lottor was written in a sola ottaopt to destroy the credit 
standing of Vioa-Thorm Producto Inc. and Stanley Arron, to cut 
off credit extenoion and to doatroy tho business of Vioa-Thorm 
Producta Ina. 

113. Said lottora roforrod to above wont beyond tho 
ocopo of a lotter written to adviso of a potential patent claim 
and were intendod to doatroy and harm the reputation of Stanloy 

Arron and Visa-Therm Producta, Ino. and have caused tho dofondanto, 

i 

Stanloy Arron and Visa-Therm Producta# Ino. to suffer substantial 
losses. 

WHEREFORE, THE DEFEUEA2JT8, STANLEY ARRON and VISA- 
TUBRM PRODUCTS 9 XEC. PRAYI 

(a) For an injunction permanently enjoining the 
plaintiffs from unlawfully making, using and/or selling 
electrically heated socks embodying the ideas which the defondant, 
Stanley Arron diooloced la confidence to the plaintiff, Coctanxo. 
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(l>) For 3n injunction permanently enjoining the plain- 

I 

tiff, Raphael Costanzo and Timely Products Corporation and their 
representatives from communicating with customers and people with 
whom Visa-Therm Products Inc. and Stanley Arron have business re¬ 
lationships in an attempt to destroy the business of Visa-Therm 
Products Inc. and Stanley Arron. 

(c) That the plaintiffs, individually and/or jointly, 

I pay to the defendants, Stanley Arron and Visa-Therm Products, Inc. 

' damages in the sum of Two Hundred Fifty Thousand ($250,000.00) 
Dollars. 

(d) That the respective plaintiffs pay the costs of 
this action including reasonable attorney's fees. 

(e) That the defendants, Stanley J. Arron and Visa- 
Therm Products, Inc.,have such other relief as the circumstances 
of this case may permit or justify or as the Court may require. 

COUNTERCLAIM 


IDWAAC F KUNIN 


Arrotsir at uav 



114. This cause of action is for patent infringement 
under the laws of the United States. Jurisdiction is conferred 
by Title 35 U.S.C. Sections 271, 281, 282, 283, 284, 285, and 286 
and by Title 28 U.S.C. Sections 1338, 1391 and 1400(b). This 
counterclaim is further permitted under Rule 13 of the Rules of 

j Civil Procedure. 

115. The defendant, Stanley Arron, 1 b a citizen of the 
State of Connecticut and he resides in Bridgeport, Connecticut. 

116. On July 9, 1968 United States Letters Patent No. 
3,392,264 were duly and legally issued to the defendant, Stanley 
Arron. for an invention in electrically heated footwear; and since 
that date the defendant, Stanley Arron, has been and still is the 
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EDWARD f RUN IN 

ArrctMiT at \jm 
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; owner of said letter patent. 

117. The defendant, Stanley Arron, through the defen- 
| dant < Visa-Therm Products, Incorporated, makes, uses and sells the 
electrically heated footwear disclosed and claimed in said patent 

113. The plaintiffs, Timely Products Corporation and Ra¬ 
phael J. Costanzo, and the counter-defendants, Benjamin M. Hines 
and Lois D. Hines, on information and belief, individually and 
jointly are infringing said Letters Patent #3,392,264 by making, 
using and/or selling electrically heated footwear embodying de¬ 
fendant Stanley Arron's patented invention within the district of 
this court and elsewhere, and that they will continue to do so 
unless enjoined by this court. 

119. The plaintiffs. Timely Products Corporation and Sa- 

| 

phael J. Costanzo, and the counter-defendants, Benjamin M. Hines 
and Lois D. Hines, individually and jointly, are, upon information 
and belief, further contributing to the infringement of said pa¬ 
tent by urging others to make, use and/or sell electrically heated 
footwear embodying the inventions covered by said U. S. Letters 
Patent #3,392,264, or the equivalent thereof, within the district 
of this court and elsewhere throught the United States, and each 
will continue to do so unless enjoined by this court. 

-’70. The defendants, Stanley Arron and Visa Therm Products 
Incorporated, have placed the required statutory notice on elec¬ 
trically heated footwear manufactured and sold by them under said 
letters patent and have notified plaintiffs in writing of said 
infringement. 

WHXRZFORE, the defendants prayi 
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(a) For a decree adjudging said Letters Patent 
#3,392,264 good and valid and that it has been infringed by the 
respective plaintiffs and counter-defendants? 

(b) That a writ of injunction be granted by this Court 
directed to the respective plaintiffs and counter-defendants, in¬ 
dividually and jointly, perpetually enjoining and restraining 
them, their officers, agents and employees, from directly or in¬ 
directly infringing said Letters Patent #3,392,264? 

(c) That the respective plaintiffs and counter-defend¬ 
ants, individually and jointly, be decreed to account to the de¬ 
fendants for all the gains, profit, or advantage realized by each 
of them from their infringement and unlawful use and practice of 
the invention patented in and by said letters patent, and in ad¬ 
dition to the said gains, profit and advantage to be accounted for 
that the damages sustained by the defendants as a result of said 
infringement be increased threefold? 

(d) That the plaintiffs and counter-defendants, indivi¬ 
dually and Jointly, be decreed to pay the costs herein, including 
reasonable attorneys' fees? and 

(e) That the defendants have such other and further re- j 
lief as the circumstances of the case may warrant or justify, or 
as the court may require. 

J COUNTERCLAIM 


IDSA&D f KUNIN 
attoamit *t um 


121. This cause of action is for patent infringement 
under the laws of the United States. Jurisdiction is conferred by 

Title 35 U.S.C. Sections 271, 281, 282, 283, 284, 285, and 286 and 

% 

by Title 28 U.S.C. Sections 1338, 1391 and 1400(b). This counter- 
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claim Is further permitted under Rule 13 of the Rules of Civil 


Procedure, 


EDUARD F RUN IN 


122. The defendant, Stanley Arron, is a citizen of the 

Connecticut and he resides In Bridgeport, Connecticut. 

123. On August 18, 1970 United States Letters Patent No. 
3,524,965 were duly and legally issued to the defendant Stanley 
Arron for an Invention of an electric heating element for apparel 
and since that date the defendant Stanley Arron has been, and 
still is, the owner of said letters patent. 

124. The defendant Stanley Arron, through the defendant 
Visa-Therm Products, Incorporated, makes, uses and sells electric 
heating elements for apparel. 

125. The plaintiffs, Timely Products Corporation and 
Raphael J. Costanzo, and the counter-defendants, Benjamin M. Hines 
and Lois D. Hines, on information and belief, individually and 
jointly, are infringing said Letters Patent #3,524,965 by making, 
using and/or selling an electric heating element for apparel em¬ 
bodying defendant Stanley Arron's patented Invention within the 
district of this court and elsewhere, and that they will continue 
to do so unless enjoined by this court. 

126. The plaintiffs, Timely Products Corporation and Ra¬ 
phael J. Costanzo, jnd the Counter-defendants, Benjamin M. Hines 
and Lois D. Hines, Individually and jointly, are, upon Information 
and belief, further contributing to the Infringement of said pa¬ 
tent by urging others to make, use and/or sell an electric heating 
element for apparel embodying the invention covered by said U. S. 
Letters Patent #3,524,965, or the equivalent thereof, within the 
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district of this court and elsewhere throughout the United States, 
and each will continue to do so unless enjoined by this court. 

127. The defendants, Stanley Arron and Visa-Therm Prod¬ 
ucts, Inc., have placed the required statutory notice on electric 
heating elements for apparel manufactured and sold by them under 
said Letters Patent #3,524,965. 

WHEREFORE, the defendants prayi 

(a) For a decree adjudging said Letters Patent 
#3,524,965 good and valid and that it has been infringed by the 
respective plaintiffs and counter-defendants: 

(b) That a writ of injunction be granted by this Court 
directed to the respective plaintiffs and counter-defendants, in¬ 
dividually and jointly, perpetually enjoining and restraining 
them, their officers, agents and employees, from dlrectiy or indi¬ 
rectly infringing said Letters Patent *3,524,965; 

(c) That the respective plaintiffs and counter-defend¬ 
ants, individually and jointly, be decreed to account to the de¬ 
fendants for all the gains, profit, or advantage realized by each 
of them from their infringement and unlawful use and practice of 
the invention patented in and by said letters patent, and in addi¬ 
tion to the said gains, profit and advantage to be accounted for, 
that the damages sustained by the defendants as a result of said 
infringement be increased threefold: 

(d) That the plaintiffs and counter-defendants, indivi¬ 
dually and jointly, be decreed to pay the costs herein, including 
reasonable attorney's fees: and 
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(e) That the defendants have such other and further re¬ 
lief as the circumstances of the case may warrant or Justify, or 
as the court may require. 

Dated at Bridgeport. Connecticut. thU 30th dav of October. 197 0 , 


thLM 30th day of 

// 

/ / i 


Edward f kunin 


Edward F. Kunin,Attorney for De^ 
fendants, Stanley Arron, Max Ar- 
ron, Anna Arron and Visa-Therm 
Products, Inc. 

265 Golden Hill Street 
Bridgeport, Conn. 06604 
Telephone 335-7393 


CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing De¬ 
fendants Amended Answer and Counterclaims was mailed this 3rd 
^ ofNov *"'b«r. 1970 < Postage prepaid, to Arthur T. Fattibene, 
Eso., Attorney for the Plaintiffs and Counter-defendants, directed 


to his address of 2480 Post Road, Fairfield, Connecticut. 



Edward F. Kunin 
Attorney for Defendants 
285 Golden Hill Street 
Bridgeport, Conn. 06604 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


TIMELY PRODUCTS CORPORATION AND 
RAPHAEL J. COSTANZO 

Plaintiffs 

VI. 

STANLEY ARRON, ET AL, 

Defendant! 

.............. Civil Action #11864 

STANLEY ARROW, 

Counter-plaintiff 

v». 

TIMELY PRODUCTS CORPORATION, 

BENJAMIN M. HINES, ana LOIS D. 
til WES, 

Counter-defendanta 


REPLY TO DEFENDANTS' SECOND AMENDED 
_ANSWER AND COUNTERCLAIMS 

Plaintiff! Timely Product! Corporation and Raphael J. 
Coscanxo reply to Defendant!' lecond emended answer end counter¬ 
claims as follows: 

REPLY To MrafflAm' FIRST COUNTERCLAIM 
1. Plaintiff* adnlt that the Court has jurisdiction 
of tne Counterclaim for Declaratory Judgment under the federal 


Declaratory Judgment Act, end deny tnat Coatanso Patent Number 
3,293,405 le Invalid and/or not Infringed by Defendants' product 
end/or unenforceable egelnet the Defendants end those In privity 
with them as alleged In paragraph 100 of Defendants 1 second 
amended anewer and c-- interclilai. 
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2. Plaintiffs deny tne allegations of paragrapn 101 of 
Defendants' second amended answer and counterclaims. 

3. Plaintiffs deny the allegations of paragraph 102 of 
Defendants' second amendeo answer and counterclaims. 

4. Plaintiffs oeny tne allegations of paragraph 103 of 
Defendants' second amended answer end counterclaims. 

3. Plaintiffs deny tne allegations of paragrapn 104 .£ 
Defendants' second amendeo answer and counterclaims. 

REPLY To DEFENDANTS' SECOND wul'MEaul* 1M 

6 . PlalntLffs deny the allegations of paragrapn 103 of 
Defendjnts' second amended answer and counterclaim, and leave 
Defendants to tnetr proofs. 

7. Plaintiffs deny that Defendant, Stanley ,'rron and 
Plaintiff, Raphael J. Costanzo sometime on and after November 3, 
i.963 were jointly associated witn a corporation owned by them, 
known aa Stanzo Electronics Industries, Inc. Plaintiff Raphael 
J. Costanzo and Defendant Stanley Arron were botn officers and 
directors of Stanzo Elactrontc industries, Inc., which corporation 
wis organized to market a Boat Stove Invented by Plaintiff Costun- 

fcU • 

d. Plaintiffs deny the allegation* of paragraph 107 of 
Defendants' second amended answer and counterclaim. 

|; 

9. Plaintiffs deny the allegations of paragraph 108 c£ 
Defendants' second amended answer and counterclaim. 

10. Plaintiffs deny the allegations of paragraph 109 of 
Defendants' second amended answer and countarclalm. 

11. Plaintiffs deny the allegations of paragraph 110 
j; of Defendants' second amended answer and counterclaim. 
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12. riairitlffs deny the allegations of paragraph 111 of 
Defendants' second amended .* iswer and counterclaim. 

13. Plaintiffs deny the allegations of paragraph 112 of 
Hef nd.int*' second amended answer and counterclaim. 

14. Plaintiffs deny the allegations of paragraph 113 
of Defendants' second amended answer and counterclaim. 

AFFIRMATIVE DEFENSES Td 

SLp‘ »'U Co'JNIERCU I.\ 

15. Any letters y or In the he....it ..i cue Plalntliis, 
to wilcn reference is «.* *jc on puragrap 111 ot Deiendants' second 
amended answer and counterclaims, were written in support of 

,.n\ .. 'jd.‘ cc .rood faiti h ::;^ness Interest ot tne Plaintiffs advising 
tue recipients of saiu letters of the issuance of the patent In 
sort to toe Plaintiff Raphael J. Costauzo, anu inquiring as to 
v mtne. orrut the recipients of said letters desired a license 
under said patent in sot t. 

16. Tile letter retcried to in pat/>gv<.ph 112 ot Horen- 
i o*nt3' answer and counterclaim was written pursuant to die W.S. 

I 

P.itenc Laws, 35 U.S.C. 271 (d). 

17. The second counterclaim fells r ■: state a claim for 


iwnlcn relief nriy be granted. 

WWEREFU.RE, Plaintiffs pray that 


first and second 
toe/eouncercln tins be 


dismissed, with costs Including reasonable attorney's fees, and 


for such other relief as tnls Court may deem just and proper. 

Plaintiffs Timely Products Corporation and Rapnael J. 
Costanso and Counter-defendants Benjamin M. Wines and Lola D. 

|Hines further reply to Stanley Arron's counterclaim of infringe¬ 
ment as follows: 

3 
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KEPIY TO DEFEN DANTS 1 THIRD COUNTERCLAIM 

18. Plaintiffs and counter-defendants admit that 
counter-plaintiff Stanley Arron's counterclaim of paragraph 114 

|jof his second amended answer Is a counterclaim for patent Infringe¬ 
ment, but It Is denied that said counterclaim Is permitted under 
Rule 13 of tne Rules of Civil Procedure. 

19. Plaintiffs and counter-defendants agree with the 
allegations of paragraph 115 of Defendants second amended answer. 

20. Plaintiffs and counter-defendants deny the U. S. 
Letters patent 3,392,264 was duly and legally Issued to Defendant 
S. Arron and further that they have Insufficient Knowledge as to 
tiie ownership of said U.S. Letters patent 3,392,264 and leave 

S. Arron to his proofs with respect to t.ie allegations of para- 
| grapn 116. 

21. Plaintiffs and counter-defendants iiave Insufficient 

! 

; Knowledge to either admit or deny allegations of paragrapn 117 
and leave Defendant S. Arron to his proofs with respect thereto. 

22. Plaintiffs and counter-defendants deny the allega¬ 
tions of paragraph 118 of Defendants' second amended answer. 

23. Plaintiffs and counter-defendants deny the allega¬ 
tions of paragraph 119 of Defendants' second amended answer. 

24. Plaintiffs and counter-defendants have Insufficient 

Knowledge with respect to the allegation of paragraph 120, and 

leave the defendants to their proofs. 

AFFIRMATIVE DEFENSES TO 
8. ARRON'S COUNTERCLAIM OF 
PATENT lUmHSEtgNT or U.S, PATENT 3.392,264 

25. The Arron patent 3,392,264 Is Invalid and void be¬ 
cause, contrary to the requirements of 35 U.S.C. 102 and 103, the 
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; alleged invention was known and uaad by Defendant Arron aa a re* 
; ault of hla aaaociatlon with Plaintiff Raphael Costanzo who had 
made tha invention and dleclosed the invention to Defendant S. 


Arron prior to tne alleged .nvention claimed in said Arron Patent 
3,392,264 aa la evidenced inter alia by the U.S. Letters Patent 
granted to Plaintiff Raphael J. Costanzo #3,293,403 on December 
20, 1966 on an application tiled September 13, 1963. 

26. By reason of the proceedings nad in the United 
States Patent Office on the application which resulted in said 
Arron patent 3,392,264 end/or by reason of the admissions, repre¬ 
sentatives and averments therein uaide by or on behalf of the De¬ 
fendant Arron, Defendant Arron fraudulently and/or surreptitiously, 
induced said Patent office to grant said patent 3,392,264 although 
Defendant Arron well Knew that tne Invention was previously made 



by Plaintiff Costanzo. 

27. The Arron patent is invalid because the alleged 
invention defined in the claims thereof does not pacentably dis¬ 
tinguish over the patent ir. suit granted to Plaintiff Costanzo. 


I 


28. Said Arron patent wus issued by the United States 
Patent Office without due investigation and/or whereby tne 
alleged invention was not properly understood, wherefore the 
Commissioner of Patents exceeded his legal authority in granting 
the eforeseid Letters Patent to Arron and said Letters Patent is 
therefore void and of no effect. 

29. That counter-defendants Benjamin Hines and Lois 
Hines et ell tiaws acted within their legal capacities as officers 
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of Plaintiff Timely Products Corporation with respect to tha 
manufacture and sale of the electrically heated sock construction 
In suit under a valid license from co-plalntlff Raphael J. Costan- 
so, and for these reasons they personally cannot be liable for 
any Infringement and/or contributory Infringement. 

30. That Plaintiffs and counter-defendants are not 
committing any Infringement of the patent charged. 

31. S. Arron la not the Inventor of the subject 
matter disclosed and/or claimed In U. S. Patent 3,392,264. 

WHEREFORE, Plaintiffs and counter-defendants Benjamin 
Nine* *nd Lois Hines prey that Defendant Arron's counterclaim for 
Infringement be dismissed with cost including reasonable 
attorney's fees, treble damages, a Judgment of Invalidity and non¬ 
infringement of said Arron Patent #3,392.264; and such other relief 
as the Court may deem Just and proper. 

REPLY TO DEFENDANTS' FOURTH COUNTERCLAIM 

32. Plaintiffs and counter-defendants admit that the 
counter-plaintiff Stanley Arron's counterclaim of paragraph 121 

of his second amended answer is a counterclaim for patent Infringe** 
ment, but It la denied that said counterclaim is permitted under 
Rule 13 of the Federal Rules of Civil Procedure. 

33. Plaintiffs and counter-defendants, based on their 
beat available lnformetlon and knowledge, agree with the allega¬ 
tions of paragraph 122 of the Defendants' second amended answer. 

34. Plaintiffs and counter-defendants deny that U.S. 
latcirs Patent 3,324,963 was duly and legally issued to the De¬ 
fendant Stanley Arron and further that they have Insufficient 
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knowledge as to the ownership of said U. ;. letters Patent 
3,524,965 as alleged In paragraph 123 of Defendants' second amend¬ 
ed answer and leave Defendant Stanley Arron to hie proofs. 

35. Plaintiffs and counter-defendants have insufflsU it 
knowledge Co either admit or deny the allegations of paragraph 
12**, and accordingly leave the Defendant Stanley Arron to his 
proofs with reepect thereto. 

36. Plaintiffs ti nd counter-defentL. its deny the allega¬ 
tion of paragraph 123 of Defendants' second amended onsver. 

37. The plaintiffs and counter-defendanca deny the 

i negations of paragraph 12c of Defendants second amended aisv._r. 

38. Plaintiffs and counter-defendants ixave Insufficient: 
knowledge with respect to the allegations of paragraph 117 oi 
Defendants' second answer, and therefore leave the Defendant to 
his proofs. 

AFFIRMATIVE DEFENSES T C DEFEITVfTF' 

COUNTERCLAIM OF PATENT INFPIlUVLMEfT 
CF U.S. PATENT #3.524.965 

39. Patent #3,524,965 is Invalid n:d void because con¬ 
trary to the requirements rf 35 U.SC. 102 and 103 tlia alleged 
invention was known and used by defendant mere then one year 
prior to filing the application therefor r.s a result of Defendant 
Stanley Arron's association with Raphael J. Coetanzo. Plaintiff 
Raphael Costanzo made the invention and disclosed the Invention 

Cc the Defendant Stanley Arrcn prior to the filing of the applica¬ 
tion on which Arron Patent #3,524,965 w as granted. 
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40. By reasons of the proceedings had in tne United 
States Patent Office on the application which resulted in said 
patent #3,524,965 and/or by reason of the admissions, represents* 
tions and/or averments made therein by or on benalf of the De¬ 
fendant Stanley Arron, Defendant Arron frr.duiently induced said 
Patent Office to grant said U. S. Utters patent #3,524,965 
although Defendant Arron veil known that the invention was pre¬ 
viously msoe by Pleintiif Costanzu. 

41. That U. o. Letters Patent >>3,52i,9to5 is invalid 
and void because the alleged invention defined in the claims 
tiicieoi does not potentubiy distinguish over the patent In suit 
granted to Plaintiff Cootanzo. 

42. Suid U. Utters Patent #3,5?4,963 was Usu<-a 

•V £ ‘"C United States Fa;*nt Office with uc rtu»; Lrr.'e * Citation nnd/ 
or w .ereby the alleged invention wee not properly understood 
wherefore the Commssione- of patents encoded ;.s legal autnor- 
ity In granting said Litton Patent to Arrow, ard tnerefore aaid 
Letters Patent is /old and of no affect. 

43. That counter-defendanta Benjamin lines and Lois 
.lines, at all times, acted within tnetr legal capacities ns 
officers of Plaintiff Timely Products Corporation, wttn respect 
to the manufacture and sele of the electrically heated sock con¬ 
struction in suit under a valid license agreement from co-plain¬ 
tiff kapnael J. Coatanzo, and for theae reasons they personally 

can not be liable for the infringement snd/or contributory ln- 

I 

frlngement alleged by Defendanta. 
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44. That Plalnciffs and counter-defendant- are not 
counltting any infringement of Patent #3,524,965. 

45. Stanley Arron is. not the inventor of tne subject 
matter disclosed and/or t farmed in L'.S. U-tcet o Patent *3,524,965. 

46. Tiuit aiicltot. Hosiery Conptiv. usde tne .-ubject 
liar.cei of tie invention .iliegwdly covered by Defendant'* patent 
#3,524,965 in accordance vitli Plaintiff Coster.zc's construction 
more tt^an cne year ;>iicr i< tlr*. filing u Prier-dant 1 s, Stanley 
/rrou, application or. wi.it sold Pctert #7,524,9 a. 5 mu pranceo. 

47. The.t tic ti.cturc made b; hrtl.ton Hosiery Cimpany 
**'' *-terdance with Pleli.tiif Cost^tn.'* discloBnre t.- it -*e ar re 
known to Defendant Stanley Arron more ti’«n cne year prior to 
Arms'* filing ot the «f piicntlor. on whic.. latent #3,524, i'6o 
istred. 

46. That tae pretended Invention, or improvements 
desenoed and/or clalmwc i. potent #3,514. ?'•* . t ,ea not amocr.c to 
a patentable Invention within the ueanir.^ of t nm ’J. a. Patent 
Laws, but t.tat on t.ie contrary, in view ot ai.it was known in toe 
ert to which said patent #2,324,965 relrtes, it tie time of silo 
pretended Invention, t'ut tne invention described and claimed 
in said patent 3,524,965 was either known or obvious to one 
skilled in tne art to which the patent relates. 

49. That every materiel or substantial part of the in¬ 
vention disclosed or claimed for which infringement is claimed 
Iwas invented by others prior to t.ie alleged Invention tnereof by 
Defendant S. Arron, and was described and disclosed in vsrlous 
publications. 

9 
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50. That both defendant's patents In suit are Invalid 
because, for the purpose of deceiving the public, the descriptions 
and specification, affidavits filed In the Patent Office during 
tne prosecution thereof and statements and representations made 

In support thereof were made to cover less than the whole truth 
relevant to the Inventions claimed In said patents. 

51. That the Invention allegedly disclosed In U. S. 
Patent #3,524,965 Is substantially Identical with the Invention 
disclosed and/or claimed In Defendant's prior patent #3,392,264. 

52. That Defendant S. Arron had offered for sale the 

i 

j! P r afanded Invention disclosed and/or claimed In said Defendant’s 
patent #3,524,965 more than one year prior to the filing of tne 


I application thereon. 

WHEREFORE, Plaint Iff and counter‘defendants Benjamin 
| 4tnes and P^y that Defendant Arron's counterclaim for 

infringement of Patent #3,524,965 be dismissed with cost Including 

reasonable attorney's fees, treble damages, a Judgement of invalid* 

K 

lty and/or non-lnfrlngement, and such otner relief as the Court 
may deem Just and proper. 


COUNTER-DEFENDANTS' COUNTERCLAIM 
AND PLAINTIFFS' COUNTER-COUNTERCLAIM 
WITH RESPECT TO DEFENDANT'S U.S. PATENT S 

fly way of counter-defendants' counterlcalm and Plain¬ 
tiffs' counter-counterclalm It Is averred: 

53. This cause of action arises under the Patent Laws 
of the United States, TXle 35, and seeks a declaratory Judgement 
of non-lnfrlngement, Invalidity, and non-enforcement of U. S. 
Utters Patent #3,392,264 and U. -. Utters Patent #3,524,965 
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und«r the Federal Declaratory Judgment Act; U. S. Code, Title 28, 
Sectlona 2201 and 2202. 

54. Plaintiff* Timely Product* Corporation i* a duly 
organised corporation, organised under the Law* of Connecticut 
and maintaining a principle place of business in Fairfield, Con¬ 
necticut, and Raphael J. Costanso is a citizen and resident of the 


-cate c€ Connecticut residing at 119 Park Street in Bridgeport, 
Connecticut. 

55. Counter-defendants Benjamin Hines and Lois Hines 
are citizens of the State of Connecticut and they both reside 
in Fairfield, Connecticut. 

56. Defendant Stanley Arron is a citizen of Connecticut 
and lie resides in Bridgeport, Connecticut. 

57. S. Arron's U. S. Letters patents #3,392,264 and 
#3,524,965 are invalid and not Infringed for the reasons set forth! 
in paragraphs 25 to 31 and paragraphs 39 to 52 herein. 

WHERZFORE Plaintiffs and counter-defendants pray for a 
Judgment of 

(a) Dismissal of Defendant S. Arron's counterclaims 

for patent infrlngeamnt of patent numbers #3,392,264 and #3,524,963, 

(b) A declaration of invalidity and non-infringement of 
U. S. Utters Patent 3,392,264 and U. S. Utters Patent #,524,965, 
and unenforceability of said patents, 

(c) Cost and reasonable attorney's fees. 
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(d) And for such otner relief as Che Court say dees 
just and proper. 


irthui T. Puttlbene 
Attorney for Plaintiffs 
2480 Post Road 
Fairfield, Connecticut 
Tel.: 2i5-4400 


Tv: Edward F. Kunln, Esq. 
285 Golden Hill Streft 
Bridgeport, Connecticut 

Ernest Junklns, Esq. 

945 Main Street 

Bridgeport, Connecticut 
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UNITED “STATES DISTRICT COURT 
DISTRICT OP CONNECTICUT 


TIMELY PRODUCTS CORPORATION and 
RAPHAEL J. COSTANPO, 

Plaintiffs 

vs. 

STANLEY ARRON, ET AL, 

Defendants 

STANLEY ARRON, 


Civil 


Action “til 


Counter-nlalntiff 


fa4 


vs. 

TIMELY PRODUCTS CORPORATION, REN- 
JAMIN M. HINSC and LOIR D. 1!INE 3, 


Counter-defendants 

DEFENDANTS' REPLY TO AFFIRMATIVE 
DEFENSES AND TO COUNTER-DEFENDANTS 1 
COUNTERCLAIM AND PLAINTIFFS’ COUNTER-C TJNTSR- 
CLAIM WITH RESPECT TO DEFENDANTS’ 

UNITED STATES PAT EtlTS_ 

1. Defendants and Counter-plaintiffs deny each and 
every allegation contained in Paragraphs 15, 16 and 17 of plain¬ 
tiffs' and Counter-defendants’ Affirmative Defenses to Second 
Counterclaim. 

2. Defendants and Counter-plaintiffs deny each and 
every allegation contained in Paragraohs 25, 26, 27, 2 , 29, 30 
and 31 of plaintiffs and counter-defendants Affirmative Defenses 
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to Stan lay Arron'a Counterclaim of Patent Infringement of U. S. 
Patent 3,392,264. 


3. Defendants and Counter-plaintiffs deny each and 
every allegation contained In Paragraphs 33, 43, 41. 42, 43 , 44 , 
4b. 46, 47, 4 , 43, 50, 51 and 52 of Plaintiffs and Counter- 
defendants’ /.ffirmutive Defenses to Defendants' Counterclaim of 
Patent Infringement of - J. J. Patent 3,524, < 365 . 

4. Defendants and Counter-plaintiffs deny the allega¬ 
tions of ’oragraoha 53 and 57 of Counter-defandnnta Counterclai 
and Plaintiffs Counter-Counterclaim. 

Defendants and Counter-, Ha intiffa deny knowledge 
us to the allegations contained in Paragraphs 54 and 55 0 f Count 
defendants' Counterclaim and Plaintiffs Counter-Counterclaim. 

6. Defendants and Counter-plaintiffs admit the aliog*. 
tlons of aragraph ZO o' Counter-dofendants Counterclaim and 
Plainti ff s' Counter-Counterclaim. 


Edward P. Kunin 
Attorney for Defendants 
2 5 tiolden Hill Jtreet 
Bridgeport, Conn. 06604 
Teleohonei 335-7393 


TOi Arthur T. Fattibene, Eeq. 
24 0 Post Road 
Fairfield, Connecticut 

Ern« 3 t Junkins, Eaq. 
r -55 Main Street 
Bridgeport, Connecticut 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 

-------- _ x 


TIMELY PRODUCTS CORPORATION 
and RAPHAEL J. COSTANZO, 

Plaintiffs, ! 


vs. 


■! <-n 

- 05 T-i 

' 1 7 ClL'P.r 
•' <;:!• C 


STANLEY ARRON, MAX ARRON, 
ANNA ARRON and VISA-THERM 
PRODUCTS, INC., 


CIV. No. 11,864 


Defendants. . 

-x 

STANLEY ARRON and VISA-THERM 
PRODUCTS, INC., . 

Counter-Plaintiffs . 

(Counter-Defendants), 

vs. 

TIMELY PRODUCTS CORPORATION, : 

RAPHAEL J. COSTANZO, BENJAMIN 
M. HINES and LOIS D. HINES, : 

Counter-Defendants : 

(Counter-Plaintiffs). 

-------------- - -x 


MEMORANDUM 


MURPHY, D.J. 

This is a patent case, but not the common garden 
variety kind. Here, three United States patents are in 
issue. Aside from the usual issues of validity and in¬ 
fringement, claims under pendent jurisdiction of misappro¬ 
priation, unfair competition and price discrimination u re 
alleged, together with charges of fraud against defendant 
Stanley Arron in securing one of his patents and counter¬ 
charges by Arron of malicious interference with his con¬ 
tra' lal rights. 

We will assume, for the present, that the action 
is between two alleged inventors, plaintiff Raphael J. Costanzj 
and defendant Stanley Arron, each claiming infringement of 
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the other's patent, Costanzo Patent numbered 3,293,405 and 
Arron Patent numbered 3,392,264, each relating to "Elec¬ 
trically Heated Footwear." Arron claims that Costanzo 
also infringed his other patent, numbered 3,524,965, 
relating to "Electric Heating Elements For tpparel." 

The Costanzo Patent 

Costanzo filed his application in the U.S.Patent 
Office on September 13, 1965. The patent was issued on 
December 20, 1966. 

Although 35 U.S.C. § 282 provides that a patent 
shall be presumed valid, we are nevertheless required to 
examine its validity. Reckendorfer v. Faber, 92 U.S. 347, 
355 (1875). Thus, the question of patent validity is a 
question of law. Graham v. John Deere Co. , 383 U.S. 1, 17 
(1966) ; A6P Tea Co. v. Supermarket Corp. , 340 U.S. 147, 

155 (1950) (concurring opinion); Lemelson v. Topper Corp. , 
450 F.2d 845, 848 (2d Cir. 1971), c ert, denied , 405 U.S. 

989 (1972); Shaw v. E.B. & A.C. Whiting Co ., 417 F.2d 1097 
(2d Cir. 1969), cert, denied , 397 U.S. 1076 (1970). In 
addition, there is an important public interest in patent 
validity. Anderson 1 s-Black Rock v. P avement Salvage Co. , 
396 U.S. 57, 61 (1969). The reason is obvious. "A patent 
confers a monopoly on its holder, and the law does not allow 
the granting of these available franchises to private 
individuals, with consequent public detriment, unless there 
is a concomitant public benefit." Beckman Instruments, 

Inc, v. Chemtronics, Inc. , 439 F.2d 1369, 1371 (5th Cir.), 
cert, denied , 400 U.S. 956 0970). Public benefit is a 
constitutional requirement. The Supreme Court, in Graham 
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v. John Deere Co. , supra , at 6, said that under the Consti- 

I 

tution (Art. I, §8), Congress may not "enlarge the patent 
monopoly without regard to the innovation, advancement, or 
social benefit gained thereby. Moreover, Congress may not 
authorize the issuance of patents whose effects are to 
remove existent knowledge from the public domain, or to 
restrict free access to materials already available. 
Innovation, advancement, and things which add to the sum of 
useful knowledge are inherent requisites in a patent system 
which by constitutional command must 'promote the Progress 
of * * * useful Arts.' This is the standard expressed in 
the Constitution and it may not be ignored. And it is in 
this light that patent validity 'requires reference to a 
standard written into the Constitution."' 

Costanzo and Arron hold similar patents. Neither 
party vigorously challenged the validity of the other's 
patent (s) on the ground of obviousness, probably for fear 
that such a challenge would raise serious questions as to 
the validity of his own patent. The interest of the public 
has not been represented. It seems particularly appro¬ 
priate in such a case that this Court closely scrutinize 
the validity of the patents despite the statutory presumption). 

The Costanzo patent discloses a self-contained 
battery heated sock in which a low voltage flashlight-type 
battery is carried in a pouch adjacent to the top of the 
sock, in which the flexible heater assembly includes a 
narrow flat strip of resistance ribbon sandwiched between a 
covering material adhesively secured in a heat conducting 
relationship with the resistor strip, and in which the 
heater assembly is located in the toe part of the sock. 

I 
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Only Claim 2 is in issue. It reads: 

"2. In combination 

(a) a woven sock having a toe portion, a heel 
portion and a connective leg portion. 


S 

8 


(b) means defining a pocket adjacent [to] the 
upper end of said leg portion adapted to receive 
a low voltage battery of less than 6 volts. 


7 

8 
9 

10 

11 

12 

13 

14 

15 
18 

17 

18 
19 


20 


21 

22 

23 

24 

25 

26 


(c) electrical non-conductive means defining a 
pocket in the toe portion of said sock, 

(d) a heater disposed in raid toe pocket, 

(e) said heater including a flat resistor strip 
of electrical resistance material, 

(f) radiation means connected in heat transfer 
relationship to said flat resistor strip for 
defining an expanded radiation surface for 
said heater, 

(g) said radiation means including a pair of 
heat conducting sheets of material for sand¬ 
wiching said resistor strip in heat transfer 
relationship therebetween, 

(h) means joining said heat conducting strips 
together and electrically insulating said 
strips from said resistor strip, 

(i) electrical conductors connecting said 
resistor strip in circuit to said battery, and 

(j) means maintaining said conductors against 
the leg portion of said sock." 

35 U.S.C. § 103, which codified the judicial 

precedents embracing the principle announced in Hotchkiss v. 


" S 103 . Conditions for patentability; 

non-obvious subject matter . 


27 

28 

29 

30 

31 

32 


"A patent may not be obtained though the 
i :vention is not identically disclosed or 
described as set forth in section 102 of this 
title, if the differences between the subject 
matter sought to be patented and the prior art 
are such that the subject matter as a whole 
would have been obvious at the time the inven¬ 
tion was made to a person having ordinary 
skill in the art to which said subject matter 
pertains. Patentability shall not be nega¬ 
tived by the manner in which the invention 
was made." 
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Greenwood , 52 U.S. 248 f1850), requires as one of the con¬ 
ditions for patentability that differences between the matter 
sought to be patented and the prior art must not have been 
obvious to a person of ordinary skill in the art. The 
Supreme Court in G raham v. John Deere Co. , supra , at 17, 
definitively construed § 103 and established this test 
for obviousness: 

"Under § 103, the scope and content of the 
prior art are to be determined; differ¬ 
ences between the prior art and the claims 
at issue are to bo ascertained; and the 
level of ordinary skill in the pertinent 
art resolved. Against this background, 
the obviousness or nonobviousness of the 
subject matter is determined." Id. at 18. 

The Supreme Court in Graham admonished that the 
requirements of § 103 be honored with "strict observance." 

Id. at 18. This admonition was reiterated in Anderson's- 
Black Rock v. Pavement Co. , supra , at 62. 

We are conscious of the danger of hindsight in 
examining a patent for obviousness. Triax Co. v. Hartman 
Metal Fabricators, Inc. , 479 F.2d 951 (2d Cir.), cert, denied , 
414 U.S. 1113 (1973). However, the Costanzo patent is a 
combination patent and these patents must be closely 
scrutinized for obviousness. A&P Tea Co. v. Supermarket 
Corp. , supra ; Supreme Equipment & Systems Corp. v. Lear 
Siegler, Inc. , 495 F.2d 860 (2d Cir. 1974); General Radio Co. 
v. Kepco, Inc. , 435 F.2d 135, 137 (2d Cir. 1970), cert, 
denied , 402 U.S. 1008 (1971). 

The relevant prior art is in part described b« 

Costanzo in his specification as follows: 

"Heretofore all the known efforts to elec¬ 
trically heat such a sock required a source of 
electrical power which was extraneous or 
remotely disposed from the sock itself, e.g., 
a fixed source, such as household or vehicle 


t-3-72-lOOU-*40l 


- 5 - 









(84) 

• 

1 

power, or a portable power pack carried on the 

1 

2 

person's body. When the line current from a 
fixed source of electrical power was utilized. 


3 

e.g., in a home or vehicle, the mobility of 
the person wearing such heated sock or foot- 

— 

4 

wear was necessarily limited to the length of 
cord or wire required for conducting the current 


5 

from the fixed power source to the sock. Con- 



sequently, such socks had only limited applica- 


6 

Lion, as for example when sleeping, resting or 
when flying an airplane or operating some other 


7 

vehicle wherein movement of the wearer was neces- 



sarily confined and where sufficient power was 


8 

available to energize the heater of such socks. 


0 

"To obviate the mobility handicap of such 
electrically heated footwear socks, efforts 


10 

have been made to provide a portable power pack 
by which the heater of such socks or footwear 


11 

12 

may be energized. Because of the energy here¬ 
tofore required to energize the heater used in 


such socks, such efforts resulted in utilizing 

1 

13 

a relatively large size battery or power pack 
which had to be worn by the wearer about his 


14 

waist. For this reason long conductors or 


wires were required to extend along the body of 


15 

the wearer to connect the power pack to the 


heating means disposed within the sock or foot- 


18 

wear. Such power packs, however, clue to the 
size requirements of the battery necessary 


17 

to energize such heaters, were relatively 
bulky, heavy and cumbersome to wear. Also, 


18 

the wires required to extend from the power pack 
to the sock greatly interfcrel with the mobility 


19 

of the person wearing such sock and associated 



fiower pack unit." Column 1, linos 15 through 


20 

47, Costanzo Patent Mo. 1,293,405. 


21 

Costanzo's witness, Murphy, explained in greater 


22 

detail his experience and knowledge of the prior art. He 


23 

testified that Northern Electric Company first produced a 


24 

| battery heated sock in 1953 and continued to produce this 


25 

until 1972. Murphy was employed by that company as an 


2G 

27 

electrical engineer from 1957 to 1961. The sock as first 

produced in 1953 was energized by a large battery suspended 


28 

29 

i 4 

from the waist with wires running down to the sock which 

heated the sole portion of the sock. Subsequently, in the 


30 



31 

'50s and '60s, other companies produce^ the sam - type of 


32 

sock, that is, the 6 volt lantern-type battery socks. He 
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1 

identified these companies as Kimco and Burnham, and later 


2 

a Japanese firm. Hunter, imported such socks into the United 


3 

States. None were patented. In addition to Murphy’s tes- 


4 

5 

timony relating to the prior art, the patent examiner cited 

J nine U.S. patents and two foreign patents. Not cited or 



referred to in the testimony of any witness is an article. 

• ’ 

3 

"Cordless Battery Power,” by Robert J. McCarthy, Assistant 

— 

g 

Products Manager of the Battery Division, Sonotone Corp.* 


10 

This article appeared in the June or July 1963 issue of 


11 

Appliance Manufacturer magazine, and approximately 45,000 


12 

to 50,000 copies of the article were reprinted and distrib- 


> 13 

uted by Sonotone. This article discusses the development 


14 

of miniature rechargeable nickel-cadmium batteries and 


15 

teaches the use of lew voltage in cordless items. 


18 

Not surprisingly, there was very little cross- 


17 

examination of any witness concerning the prior art and what 


18 

j 

i there was was less than vigorous. 


19 | 

In addition, however, the Winchell patent, numbered 


20 

3,079,486 (1963), and the Williams patent, numbered 1,702,583 


1 

21 

(1929), both referred to by the examiner, teach the unitiza- 


22 

tion of the batteryand the sock. Winchell also teaches the 


23 

use of a low voltage flashlight-type battery secured in a 


24 

pocket at the top of the sock. The Theodore patent, num- 


25 

bered j,010,007 (1961), discloses a flexible radiant heating 


26 

means. The Carrona patent, numbered 3,084,241 (1963), teaches 

—— 

27 

28 

a ribbon-type heating means. The Jacobsen patent, numbered 

2,329,766 (1943), the Marick patent, numbered 2,277,772 (1942) 


20 



30 



31 

* This article is referred to in McCarthy's deposi- 


tion, but that part was not read into evidence by 


32 

either party. 
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! and a British patent, U.S.Rubber No. 546,812 (1942), teach 
the use of heating sheets. 

Admittedly there are differences between the prior 
art and the Costanzo patent. The construction of the heat¬ 
ing means claimed by Costanzo is not specifically indicated 
by the prior art. Also, the exact location of the heating 
element in the Costanzo sock is not shown by the prior art. 

The evidence of the level of ordinary skill in 

j the electrically heated sock art in 1965 indicates that the 

! 

j level was of people with electrical engineering degrees 
| and/or an extensive practical knowledge of electricity and 
the use of batteries, combined with experience in the elec- 
j! trically heated clothing and sock field. 

Although there are some differences between the 
prior art and the Costanzo patent, the differences are insub¬ 
stantial. The conclusion that the Costanzo patent was 
! obvious to anyone with ordinary skill in th<^ art is clear 
from a consideration of the relevant patents, the McCarthy 
: article, and the commercial nonpatented socks. Sec, Triax 

Co. v. Hartman Metal Fabricators, Inc. , supra . 

Plaintiff's expert, Murphy, testified that the 
difference between the six volt sock and the Costanzo smaller 
voltage battery sock was not obvious because from his exper¬ 
ience people skilled in the art never did discover it. Murph- 
explained this by saying that he and the engineers wtio worked 
| for him would have recognized the Costanzo concept had it 
been obvious because they were familiar with the patents 
cited by the examiner since they were involved with the 
development of electric socks. Upon being questioned by 
the Court, he said that the fact that people skilled in the 
art didn't see the potential of plaintiff's concept was in 
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fact the basis for his opinion. If this logic was sound, 
any new concept would always be patentable on the theory 
that it was nonobvious since no one did it before. However, 
this is not the test. Carter-Wallace, Inc, v. Otte , 

474 F.2d 529 (2d Cir. 1972), cert, denied , 412 U.S. 929 (1973). 

The present case is similar to burgess Cellulose 
Co. v. Wood Flong Corp. , 431 F.2d 505, 508 (2d Cir. 1970), 
in which "[t]he prior art revealed several propositions 
which, in combination even though not individually, would 
lead the person having ordinary skill in the art to the use 
of synthetic - silicates in stereotype mats." In Formal 
Fa shions, Inc, v. Braiman Bows, Inc. , 369 F.2d 536 (2d Cir. 
1966), like the present case there were differences between 
the prior art and the patent in question. Nonetheless the 
court found the patent to be fully anticipated by the prior 
art and therefore, invalid as obvious because the differ¬ 
ences were not substantial. Accord , Lcmelson v. Topper 
Corp. , supra . 

Plaintiff Costanzo argues that a finding of non¬ 
obviousness is mandated by secondary considerations, such as 
commercial success, long felt need, and the failure of others 
who were aware of the prior art to take the same steps as 
did Costanzo. 

The Supreme Court, in Graham v. John Deere Co. , 
su pra , at 17-18, said that secondary considerations " might 
be utilized" and " may have relevancy" (emphasis supplied). 

In the companion case to Graham , Calmar, Inc, v. Cook Chemica 
Co., decided sub. nom. Graham v. John Deere Co. , supra , ^|ie 
court rejected the secondary considerations because the 
patent was "clearly evident from the prior art." It said: 
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Cook Chemical insists, however, that the 
development of a workable shipper-sprayer 
eluded Calmar, who had long and unsuccessfully 
sought to solve the problem. And, further, 
that the long felt need in the industry for a 
device such as Scoggin's together with its 
v/ide commercial success supports its patenta¬ 
bility. 

* * * * 

"However, these factors do not, in the 
circumstances of this case, tip the scales of 
patentability.” 383 U.S. at 35-36. 

Similarly, the Second Circuit has held that once 
it has been established that the differences between the 
prior art and the patent in question are insubstantial, 

"such secondary evidence cannot be held to demonstrate lack 
of obviousness." Formal Fashions, Inc, v. B raiman Bows, 
Inc_^, supra , at 539; Ju lie Research Laboratories, In c, v. 
Guildlino Instruments, Inc. , No. 73-2116 (2d Cir., July 22, 
1974). Accord , Dempster Brothers, Inc, v. Buffalo Metal 
Container Corp .. 352 F.2d 420 (2d Cir. 1965), ce rt, denied , 
384 U.S. 940 (1966), and Lorenz v. F.W. Woolworth Co., 

305 F.2d 102 (2d Cir. 1962) (commercial success by itself 
does not establish the validity of. a patent) ; Ca rter- 
Wall act;, Inc, v. Otte , s upra (failure of others to take an 
obvious step does not prevent a finding of invalidity); 
Continental Ca n Co, v. Old Dominion Box Co. , 393 F.2d 321 
(2d Cir. 1968) (commercial success and the solution of a 
long standing need cannot breathe life into a patent other¬ 
wise invalid for obviousness). 

Evid en ce of foreign patents as a secondary 

conside r ation . 

Costanzo offered in evidence patents for his elec¬ 
trically heated sock whicli he averred were granted to him by 
Canada, Great Britain, Japan, Switzerland, France, Belgium, 
Norway and Russia. These patents were marked as exhibits 
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for identification pending a determination of their 
relevancy. 

Plaintiff contends that the granting of the cor- 


4 

5 
0 

7 

8 
9 

10 

11 

12 


13 


11 


15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


28 

27 


responding foreign patents is the type of secondary consid¬ 
eration referred to by the Supreme Court in Graham v. John 
Deere Co. , supra , as relevant in determining the issue of 
nonobviousness. Plaintiff also argues that the foreign 
patents are evidence of the invention's "universal patenta¬ 
bility." The relevance of the invention's "universal 
patentability" is questionable, since the patent must stand 
or fall on whether or no it meets the standards of the 
United States patent laws. 

The Court of Customsand Patent Appeals has 
repeatedly held that corresponding foreign patents are of 
no relevance to the question o r the granting of a United 
States patent. In a case similar to the present case the 
court affirmed the rejection of a claim for a retractable 
lipstick holder, and said: 

"We need not even consider the actions 
taken in foreign countries with regard to the 
patentability of this application under our 
law. The granting of a patent on an 'invention' 
in a foreign country has no relevance to the 
determination of whether the sane 'invention' 
would be obvious within the ambit of § 103, 
since it is notoriously well known that the 
standards of patentability vary from country 
to country." A pplication of Dulberg , 472 
F.2d 1398 (C.C.P.A. 1973) . 

Likewise, in Application of Goodman , 476 F.2d 1365, 1369 
(C.C.P.A. 1973), the court rejected the argument that the 
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issuance of a foreign patent on the same subject matter 
is evidence of patentability: "It has long been established 
that the argument lias no pertinence to the determination of 
obviousness." Accord , Application of Larsen , 292 F.2d 531, 
533 (C.C.P.A. 1961), cert, denied , 370 U.S. 936 (1962) 
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("in view of the differences between foreign patent laws and 

those of the United States, the allowance of patent claims in 

foreign countries is not pertinent to the question of whether 

similar claims should be allowed here."); In re Kluter . 

92 F. 2d 906, 908 (C.C P A 19171 I 

19J7) (a Canadian patent “would be 

wholly immaterial in considering the issue here presented"); 
I n re Guinot , 76 F.2d 134, 135 (C.C.P.A. 1935) ("in view of 
the fact that the German patent system may be quite differ¬ 
ent in its legal aspects from that of the United States, 
we feel that it should not affect our conclusion here."). 

j£gUc at-ion of Busch . 251 F.2d 617 (C.C.P.A. 1958), 
suggests that evidence of corresponding foreign patents may 
be similar to evidence of commercial success, but holds that 
such evidence is not controlling where (as in the present 
case) there is a clear lack of patentable invention. See, 

In re Kleine , 83 F.2d 928 (C.C.P.A. 1936). 

Plaintiff relies on American Infra-Red Radia n t Co. , 
v - Lam bert Industries, Inc. . 360 F.2d 977, 987 (8 t h Cir.)| 
ce r t, , denied , 385 U.S. 920 (1966), for the proposition that 
decisions of foreign patent offices are admissible evidence ! 
on the factual issue of invention. The 8th Circuit did 
find that such decisions, "while certainly not controlling, 
are evidence on the factual issua of 'invention.' M How- 
ever, the court seemed to accept the foreign patent decisions 
because they were reported in "lucid opinions following 
adversary-type proceedings." There is no evidence in the 
present case of any decisions or of the type of proceedings 
in the foreign patent offices. It could well be that, as 
a matter of form, some or all of the corresponding foreiyn 
patents were granted because of the issuance of the Costanzo 

- 12 - 




(91) 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 
18 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

m-e»tuuton* 

S-3-TO-iOnU-MOl 


patent by the United States Patent Office. 

The corresponding foreign patents, marked for 
identification, will therefore not be admitted in evidence 
because they are irrelevant to the obviousness or non¬ 
obviousness of the Costanzo United States patent. For the 
reasons stated, the Clerk is directed to enter judgment for 
the defendants on plaintiff's first claim based upon 
Costanzo Patent No. 3,293,405 on the ground that Claim 2 
is invalid for obviousness. We do not reach the question 
of infringement. 

The validity of Arron’s sock patent . 

Defendant, Stanley Arron, was granted on July 9, 
1968, Patent No. 3,392,264 entitled "Electrically Heated 
Footwear." 

The subject matter of the Arron sock patent is a 
self-contained electrically heated sock energized by a low 
voltage battery, having a flexible electrical resistance 
ribbon adhesively sandwiched betv/een nonmetallic covering 
material of low heat conductivity and secured to the sole 
of the sock in the area at the base of the wearer’s toes 
and having conducting wires connecting the resistance 
ribbon to the battery, which is carried in a pouch attached 
to the top of the sock. 

All four claims of the Arron sock patent are in 
issue. The claims read as follows: 

"1. A stocking adapted to supply heat to 
the foot of a wearer comprising a foot covering 
portion and a contiguous leg covering portion, 
said foot covering portion including a sole 
having a part adapted to underlie the base of 
the wearer's toes, a heating element secured 
on the sole part and including an essentially 
straight length of electrical resistance ribbon 
having a size to be sufficiently thir. to be 
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flexible, a covering of flexible, non-metal1ic 
material on said ribbon, said heating element 
extending only on the part that is adapted 
to underlie the base of the wearer's to"s, 
said covering material having low heat con¬ 
ductivity to decrease spreading heat from 
the ribbon to localize the heat at the base 
of the wearer's toes, a pair of conducting 
wires secured to the ends of the ribbon and 
moans for connecting the wires to a low 
voltage source of electrical energy. 

"2. The invention as defined in claim 1 
in which the covering is of textile, fibrous 
material. 

"3. The invention as defined in claim 1 
in which the source of electrical energy is a 
low voltage battery, there is provided a pouch 
for containing the battery and securing means 
for securing the pouch to the stocking. 

”4. The invention as defined in claim 1 
in which adhesive moans secures the covering 
material on said heating element and in which 
thp said covering material is made of tex¬ 
tile fibres." 

The Arron and Costanzo sock patents, although not 
identical, are essentially the same. Both patents disclose 
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I a self-contained battery heated sock with the heating ele- 
j ment comprised of a flat resistance ribbon adhesively 

secured between two heat conducting sheets located in the 
toe area of the sock and connected in circuit to a low 
■ voltage battery of less than 6 volts carried in a pouch 
. secured to the top of the sock. The Arron patent differs 
from the Costanzo patent in two respects: (a) the precise 
location of the heating element and (b) the amount of heat 
conductivity of the material covering the heating element. 

The Costanzo patent application was filed on 
September 13, 1965. The Arron patent application was filed 
on October 23, 1965. Unless Arron established that his 
date of invention was prior to the Costanzo filing date, the 
Costanzo patent constitutes prior art. The Arron patent 


FPI-atndstoo* 

S-J-TC-I00U-4401 


- 14 - 








(93) 


1 

2 

3 

4 

5 
0 

7 

8 
9 

10 

11 


is obvious in light of the teachings of Costanzo.* Arron at¬ 
tempted to 'swear back" of the Costanzo reference by means 
of a Patent Office Rule 131 affidavit.** 

Under Rule 131 an applicant can "swear biick" of a 
reference by showing a "completion" of the invention prior 
to the effective date of the reference. The term "comple¬ 
tion" is defined by the requirements of subsection (d) of 
Rule 131, viz. , that the facts must be established by reduc¬ 
tion to practice or conception of t.he invention cot'-' s 

due diligence until a subsequent reduction to pra 
the filing of the application. Application of Clarke , 


F.2d 987 (C.C.P.A. 19GG). In his Rule 131 affidavit, 
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Arron attempted to show a conception of the invention and 


In fact, before Arron filed his Rule 131 affi¬ 
davit, the patent examiner rejected the Arron 
application in light of the Costanzo application. 

Rule 131 reads in pertinent part: 

" 131 . Affidavit of prior invention to overcome 
cited p a tent or publication . (a) When any 

claim on an application is rejected on refer¬ 
ence to a domestic patent which substantially 
shows or describes but does not claim the 
rejected invention, * * * and the applicant 
shall make oath as to facts showing a comple¬ 
tion of the invention in this country before 
the filing date of the application on which the 
domestic patent issued * * * then the patent 
* * * cited shall not bar the grant of a 
patent to the applicant * * * . 

"(b) The showing of facts shall be such, 
in character and weight, as to establish reduc¬ 
tion to practice prior to the effective date 
of the reference, or conception of the inven¬ 
tion prior to the effective date of the refer¬ 
ence coupled with due diligence from said date 
to a subsequent reduction to practice or to 
the filing of the application. Original 
exhibits of drawings or records, or photo¬ 
copies thereof, must accompany and form part 
of the affidavit or their absence satisfac¬ 
torily explained.” (Rules of Practice in the 
inited States Patent Office in effect at the 
time in question.) 
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due diligence in reducing the conception to practice. Arron 
does not claim a reduction to practice prior to September 13, 
1965, the effective date of the Costanzo reference. 

It is of no significance that the Costanzo patent 
was not issued until after Arron filed his application. The 
Costanzo application itself is the equivalent of a printed 
publication and is sufficient to anticipate Arron's applica¬ 
tion and patent. Van der Horst Corp. v. Chromium Corp. . 

197 F.2d 791 (2d Cir. 1952); cf^. In re Walker . 99 F.2d 976 
(C.C.P.A. 1938). However, it is fundamental that the refer¬ 
ence is valid only for what it discloses and that if Arron 
can establish priority, the reference is of no effect. 
Applicatio n of Stcmpel . 241 F.2d 755 (C.C.P.A. 1957). 

The Second Circuit requires that a heavy burden 
of proof be satisfied to establish a pre-filing date of 
j invention. In Uni ted Shoe Machinery Corp. v. Brooklyn Woo d 
Heel Corp. , 77 F.2d 263, 264 (2d Cir. 1935). Judge Learned 
Hand said that: 

"Wien an inventor's date is to be carried back 
beyond the date of his application, courts 
regard the effort with great jealousy, and 
must be persuaded with a certainty which is 
seldom demanded elsewhere; quite as abso¬ 
lute as in a criminal case, in practice 
perhaps even more so." 

Bee also. Rooted liair, Inc, v. Ideal Toy Corp. , 329 F.2d 761 
(2dCir - } ' CGrt - denied , 379 U.S. 831 (1964); Thomson Indus¬ 
tries, Inc , v. Nippon Thompson Co ., 298 F.Supp. 466 (E.D.N.Y. 
1968); Ritter v. Rohm <■ Haas Co. . 271 F.Srpp. 313 (S.D.N.Y. 
1967). The earlier date must be established "by evidence so 
cogent as to leave no reasonable doubt in the mind of the 
court, that the transaction occurred substantially as stated.” 
Deering v. Winona Harvester Works, 155 U.S. 286, 301 (1894). 
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Arron fails to meet this heavy burden because the 
evidence does not show that his invention was conceived prior 
to the filing date of Costanzo's patent. 

A leading case defining conception of invention 

is Townsend v. Smith , 36 F.2d 292, 295 (C.C.P.A. 1929): 

"The conception of the invention consists in 
the complete performance of the mental part 
of the inventive act. All that remains to be 
accomplished in order to perfect the act or 
instrument belongs to the department of con¬ 
struction, not invention. It is therefore the 
formation in the mind of the inventor of a 
definite and permanent idea of the complete and 
operative invention as it is thereafter to be 
applied in practice that constitutes an avail¬ 
able conception within the meaning of the patent." 

The mental act required for the conception is a 
realization by the inventor of the complete and operative 
means to produce a result. Boyce v. Anderson , 451 F.2d 818 
(9th Cir. 1971). When an alleged inventor has only an idea 
or appreciation of what he wants to accomplish and not a con¬ 
ception of the means to be used in accomplishing the perform¬ 
ance, particularly when the means constitute an essential part 
of the invention, the idea cannot stand as a complete con¬ 
ception of the invention within the meaning of the law. 

Rex Chainbelt, Inc, v. Borg-Warner Corp. , 477 F.2d 481 (7th 
Cir. 1973). 

Conception is established when the invention is 
made sufficiently plain to enable a person with ordinary 
skill in the art to understand and to reduce the invention 
to practice. Kardulas v. Florida Machine Products Co. , 

438 F.2d 1118 (5th Cir. 1971); Summers v. Vogel , 332 F.2d 
810 (C.C.P.A. 1964); Application of Tansel , 253 F.2d 241 
(C.C.P.A. 1958). The conception must be of the invention 
defined in the claims of the application. Boyce v. Anderson , 
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£U£ra ; Application of Whittle , 454 F.2d 119J (c.C.P.A. 1972) 
In Helene Curtis Industries, Inc , v. Sa_lcsAf filiates, 

233 F.2d 1 4 R (2d Cir.), cert, denied , 352 u.s. 879 (1956), 
the court suggests that a comparison of the language of the 
conception document and the language of the application 
may indicate that the invention was still i„ the process of 
change and therefore that the pre-filing date was not proved. 

A final fundamental principle in this area is that 
a pre-filing date of invention may not he establisned solely 
by the inventor's uncorroborated testimony. Honaplastics, 
Inc- v. Caldor, Inc. , 378 F.2d 20 (2d Cir. 1967); Rooted 
Hair, Inc, v. Ideal Toy Co, , supra ; T homp son v. American 
Tobacco Co. , 174 F.2d 773 (4th Cir. 1949). 


As proof of conception Arron relies upon his 
Rule 131 affidavit and an exhibit attached to that affidavit, 
a letter dated August 23, 1965 written mi mailed by certi¬ 
fied mail to himself describing his i • 

electric and battery operated cloth's . • mi : 1.- 

ing bags. The letter emphasizes sac'; : mi The 

question here is not the corroboration of Art.or.' ; testimony 
but rather the sufficiency of the letter o f August 23, 1965 
as recording a conception of the invention claimed in 
Arron's patent. 

A comparison of the conception document and the 
application and amendments reveals that the conception 
letter does not disclose: U) *-1'° sandwiching ot the heating 

element between two sheets ol rt-i* f, r i .il, (-) in-, location 

Hv :t ".-i:;? locnti 


for the heating element much 


under the base of the toes; 


(I) • 


heat conductivity to dccroisc 
(4) a self-contained sock. 


•'ting only 
• ; “-■'•■M il «>i 1 ow 
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part of the Arron patent. 

It would not be possible for a person of ordinary 
skill in the art to construct the sock claimed in the Arron 
patent by reference to the conception letter. The concep¬ 
tion letter failed to reveal the means and the essential idea 
claimed in the Arron patent. Clearly Arron has failed to 
establish conception of invention prior to September 13, 1965 
The significance of this failure to establish a 
conception date prior to the effective date of the Costanzo 
patent is that the Costanzo patent is available as a prior 
art reference in determining the obviousness or nonobvious¬ 
ness of the Arron sock patent under 35 U.S.C. § 103. It is 
more than likely that the Arron sock patent is obvious in 
light of the prior art even without the Costanzo reference. 
However, a consideration of the Costanzo patent as prior 
art strengthens the conclusion that the Arron sock patent 
valid for obviousness. 

’ flS^.zqsness must be determined by the threefold 
test set forth in Cr^ v ,,y. John De ere Co■ , supr a. 

(1) determination of the scop^S**,content of the prior art; 

(2) ascertainment of the differences be>N^^he prior art 
and the claims at issue; and (3) resolution of ?*^level 

cf ordinary skill in the pertinent art. See the discussion 
of the general standards of obviousness discussed above 
(pp. 4-5) in connection with the Costanzo patent. 

The relevant prior art — the ccrmercial non- 
patented socks, the article on battery power, and the 
several patents — is the same as for the Costanzo patent, 
with the addition of the Costanzo patent itself. 

The heating element in the Arron sock patent is 
located on the sock "only on the part that is adapted to 
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I 

underlie the base of the wearer's toes." The heating ele¬ 
ment is an "essentially straight length of electrical 
resistance ribbon." The ribbon is covered with "a material 
having low heat conductivity to decrease the spreading of 
heat from the ribbon." These features of the Arron patent 
are not specifically disclosed by the prior art. 

The level of ordinary skill in the art in 1965 is 
the same as for the Costanzo patent, namely, people with 
electrical engineering degrees and/or an extensive practical 
knowledge of electricity and the use of batteries, combined 
with experience in the electrically heated clothing and sock 
field. 

The differences between the Arron sock patent and 
the prior art are insubstantial. Only the mechanical 
ability of a person having ordinary skill in the art would 
be required to make those changes. Julie Research Labora¬ 
tories ,_Inc, v. Guildline Instruments, Inc, , sup ra; Sup reme 

Equipment i, Systems Corp. v. Lear Sieqler, Inc. , sup ra ; 
Burgess Cellulose Co. v. Wood Flong Corp. , sup. a; and 
Formal Fashions, Inc, v. Braiman Bows, In c., supra . The 
location of the heating element is obvious in liqht of 
Costanzo and the commercial sockP- In light of the teach¬ 
ings of Costanzo, the commercial socks, Theodore, Carrona, 
Jacobsen, Marick, and the British patent, U.S.Rubber, the 
construction of the heating element and the low heat con¬ 
ductivity of the covering material claimed in the Arron 
sock patent are obvious. Other features of Arron's patent, 
such as the location and use of a low voltage battery and 
the use of a textile fabric for a covering material are 
disclosed by the prior art. 
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Costanzo contends that the Arron sock patent is 
invalid under 35 U.S.C. S 102(a) and (f)‘ because he, and 
not Arron, invented the electrically heated sock in Arron's 
patent applicatio. This argument must fail because S 102 
prevents patentability oi.ly where the invention was that 
'identically disclosed' by the prior art.” Ling-T emco- 
Vought, Inc, v. K ollsman Instrument Corp. , 372 F.2d 263 
(2d Cir. 1967). Accord , Tate Engineering. Inc, v. United 
States , 477 F.2d 1336 (Ct.Cl. 1973); N elson Pla n ning Ltd , 
v. Tex-O-Gra ph Corp. , 280 F.Supp. 226 (S.D.N.Y. 1968), 

^^• 423 F.2d 36 (2d Cir. 1970). The Arron invention is 

I 

not identically disclosed by the Costa ™o patent. 

T he Arron sock patent - fr aud and "un cl ean hands." 

Costanzo contends that, assuming validity, the 
Arron sock patent should not be enforced because the defendant} 
fraudulently procured the patent by his lack of candor and 
good faith during the proceedings before the Patent Office. 
Costanzo claims that Arron, in his Rule 131 affidavit, 
deliberately attempted to mislead the examiner into believing 
that Arron conceived his invention before the effective date 


" 102 . Conditions for patentability; i n validity 
an d loss of right to patent . 

"A person shall be entitled to a patent 
unless 

•' (a) the invention was known or used by 
others in this country, or patented or described 
in a printed publication in this or a foreign 
country, before the invention thereof by the 
application for patent, or 

* * * * 

"(f) he did not himself invent the subject 
matter sought to be patented.” 
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ol the Costanzo reference. More specifically, Costanzo 
claim.,: that the conception document attached to the Rule 

131 affidavit was altered by the addition of the phrase 
”6 finch] length" in the description of the heating element; 
that a sales slip for batteries presented as evidence of 
diligence was also altered by the addition of the words 
"alkaline cell"; and that Arron failed to indicate that his 
statement in the second paragraph of the affidavit that he 
was "associated with another" referred to Costanzo.* 

Costanzo also claims that Arron’s failure to bring the 
Pupier and Li Hard*** patents to the attention of the 
examiner, although they were considered relevant in a 
preliminary search by the defendant, indicates a lack of 
candor and good faith on Arron's behalf. Although we have 
held the Arron sock patent invalid, we consider these 
charges because they go directly to the integrity of the 
ex EjJrte proceedings in the Patent Office. 

It is clear that fraud in the procurement of a 
patent is a defense to an infringement action, Walker 
Process Equipment, Inc, v. Food Machinery i Chemical Corn. . 

382 U.S. 172 (196 5), Carter-Wal1 ace, Inc, v. Riverton 


Arron and Costanzo were, for practical purposes, 
partners. In 1963 they agreed in writing to form a 
corporation, Stanzo Electronic Industries, Inc. 

Each were to receive 50% of the stock. The cor¬ 
poration was formed but the stock never issued. 

Pupier, No. 2,082,468, is a device which claims 
to prevent or stop stomach sickness by the means of 
application of heat to the medulla oblongata. 

Lillard, No. 1,918,276, refers to an elec¬ 
trically he,*rd shoe insole. 
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Laboratories, Inc. , -133 F.2d 1034 (2d Cir. 1970); and that 
a District Court has the power to refuse to enforce a 
pf tent obtained by fraud. Hazel-Atlas Glass Co. v. Hartfordr- 
Empire Co. , 322 U.S. 238 (1944). Proof of fraud requires 
clear and convincing proof of willfulness and intent. 

Barr Rubber Products Co. v. Sun Rubber Co. , 425 F.2d 1114 
(2d Cir. 1970); Scott Paper Co. v. Fort Howard Paper Co. , 

432 F.2d 1198 (7th Cir. 1970), cert, denied , 401 U.S. 913 (1971), 
A party asserting invalidity of a patent on the 
ground of fraud must prove not only the fraud but also that 
the fraud was material. Horton v. Curtiss , 433 F.2d 779 
(C.C.P.A. 1971); Charles Pfize r & Co. v. F .T.C. , 401 F.2d 
574 (6th Cir. 1968), cert , denied , 394 U.S. 920 (1969). 

The test for materiality of fraud was set forth in Horton , 
where the court said: 

"If it can be determined that the claims would 
not have been allowed but for the misrepre¬ 
sentation, then the facts were material * * 

433 F.2d at 795. 

Proving materiality without the direct evidence of the 
examiner is a difficult task. SCH Corp. v. Radio Corp. o f 
America , 318 F.Supp. 433, 448 (S.D.N.Y. 1970). 

Costanzo concludes that materiality is shown 
because, relying on the Rule 131 affidavit, the examiner 
withdrew his rejection of the Arron patent application. 

This conclusion ignores the " but for " test. It is not , 

likely that the patent examiner's action would have been 
different had the alterations not been made. In context, 
the alterations are clearly of minor importance. 

The plaintiff's patent expert, Weinstein, was 
undoubtedly correct when he testified that if Costanzo had 
been mentioned, the examiner would have considered the merits 
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of the affidavit with more scrutiny. However, it would be 
mere speculation to conclude that but for the failure to 
reveal the association of Costanzo and Arron, the examiner 
would have refused to allow Arron to swear back of the 
Costanzo reference. 

The plaintiff admits in his post-trial brief 
(p. 80) that the withholding of the two patent references 
does not evidence fraud. 

The plaintiff has failed to carry his burden of 
proving that the alterations and the nondisclosure were 
material, and accoidingly lias not proved that Arron pro¬ 
cured his sock, patent by fraud. 

The conduct of defendant Stanley Arron, however, 
raises the issue of "unclean hands." 

A good starting point in a discussion of the 

"unclean hands" doctrine is Precision Instrument Mtg. Co. v. 

Automotive Maintenance Machinery Co. , 324 U.S. 806, 815-16 

(1945), in which the Supreme Court said: 

"The possession and assertion ot patent rights 
are 'issuer, of great moment to the public.' 

* * * A patent by its very nature is affected 
viith a public interest. As recognized by 
the Constitution, it is a special privilege 
designed to serve the public purpose of pro¬ 
moting the 'Progress of Science and useful 
Arts', ,'il the same time, a patent is an 
exception to the general rule against 
monopolies and to the right to access to a 
free and open market. The far-reaching 
social and economic consequences of a patent, 
therefore, give the public a paramount inter¬ 
est in seeing that patent monopolies spring 
from backgrounds free from fraud or other 
inequitable conduct and that such monopolies 
are kept within their legitimate scope.” 

(Citations omitted.) 

An applicant for a patent owes "the highest tgree of candor 
and good faith" to the Patent Office. Kinqsland v. Dorsey , 
338 U.S. 318, 319 (1949). Accord , A.H.Emery Co. v. Harcan 
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Products Corp. , 389 F.2d 11 (2d Cir.), cu rt, denied , 393 U,S. 
835 (1968); Monsanto Co. v. Rohm & Haas Co. , 456 F.2d 592 
(3d Cir.), cert, denied , 407 U.S. 934 (1972); M onolith 
Portland Midwest Co. v. Ka iser Aluminum & Chem Corp. , 

407 F.2d 288 (9th Cir. 1969). 

The Second Circuit has recognized that "the concept 
of misconduct now goes considerably beyond the classic 
definition of Traud' * * * and includes 'a wide range of 
"inequitable” conduct found to justify holding a patent 
unenforceable'". Carter-Wallace, Inc, v. Davis-Edwards 
Pharmacal Corp ., 443 F.2d 867, 881 (2d Cir. 1971). The 
court adopted the rationale for this of the Court of 
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Customs and Patent Appeals as set forth in Norton v. Curtiss , 
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supr a, at 793-794: 

"* * * we do subscribe to the recognition of a 
relationship of trust between the Patent Ofiice 
and those wishing to avail themselves of the 
governmental grants which that agency has been 
given authority to issue. The ex parte prose¬ 
cution and examination of a patent application 
must not be considered as an adversary proceed¬ 
ing and should not be limited to the standards 
required in inter partes proceedings. With the 
seemingly ever-increasing number of applica¬ 
tions before it, the Patent Office has a 
tremendous burden. While being a fact-finding 
as well as an adjudicatory agency, it is neces¬ 
sarily limited in the time permitted to ascer¬ 
tain the facts necessary to adjudge the patentable 
merits of each application. In addition, it 
has no testing facilities of its own. Clearly, 
it must rely on applicants for many of the 
facts upon which its decisions are based. The 
highest standards of honesty and candor on the 
part of applicants in presenting such facts to 
the office are thus necessary elements in a 
working patent system. We would go so far as 
to say they are essential. It follows, there¬ 
fore, that we do approve of the indicated 
expansion of the types of misconduct for which 
applicants will be penalized." Id. 

Although there seems to be confusion between fraud 
and the "unclean hands" doctrine, it is clear that the 
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"but for " effect on the granting of the patent which is a 
prerequisite for a finding of fraud is not required for a 
finding that the "unclean hands" doctrine has been violated. 
SCM C orp. v. Radi o Corp. of Amer ica, supra, at 439. 

Courts seem to have had sonc difficulty in formu- 
lating a test for determining whether or no the misconduct 
of an applicant is of the nature that his patent should not 
be enforced. The Third Circuit, in Monsanto Co. v. Rohm & 
Haas Co. , sup ra, at 599, said that the test is "whether the 
applicant for a patent has ’displayed that standard of con¬ 
duct requisite to the maintenance of a suit in equity,'" 
and that "[b]asically the issue resolves itself to a deter¬ 
mination whether the representation to the Patent Office * * 
was 'tainted with inequitableness.'" In Xerox Corp, v. 
Denn iso n Mfg. Co. , 322 F.Supp. 963, 968 (S.D.N.Y. 1971), 
Judge Mansfield, then a District Judge, offered this 
guidance in resolving the problem: 

"* * * the basic underlying theme is that 
there must be some element of wrongfulness 
and willfulness or bad faith that trans¬ 
gresses the basic concept of doing equity." 

The evidence in the present case must be weighed with these 

general guidelines and principles in rind. 

The failure of f’e defendant to cite the Pupicr 
and Lillard patents is not a violation of the duty of candor 
and good faith owed by applicants to the Patent Office. 

The Second Circuit has indicated that the failure to bring 
prior art to the attention of the examiner hinges on the 
question of its importance. Carter-Wallace, Inc, v. bavis- 
Edwards Pharmacal Corp. , supra . The Pupier and Lillard 
patents are, respectively, for a device for applying heat 
to the back of the head, and for a heated inner sole for a 
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shoe, and are of little or no relevance to the Arron sock 
patent. Further, an applicant for a patent retains the 
right to exercise good faith judgment in deciding what 
matters are or arc not of sufficient relevance and mater¬ 
iality to require disclosure. Xerox C orp. v. Dennison Mfg. 
Co. , supra , at 958. Arron made the judgment that the two 
patents were not relevant to his sock application. This 
judgment appears to be reasonable. There is no violation 
of any duty Arron owed to the Patent Office. Therefore, 
the sock patent is not unenforceable on that ground. 

Arron's conduct in relation to the Rule 131 affi¬ 
davit is of a different nature and mandates a different 
conclusion. Taken together, the two alterations and 
Arron's failure to -disclose his relationship with Costanzo 
indicate that Arron acted in disregard of the duty of frank¬ 
ness he owed to the Patent Office. The evidence shows that 
Arron's conduct was both willful and in bad faith. Keeping 
in mind both the cases which set forth and discuss the high 
degree of candor and good faith owed by an applicant to the 
Patent Office,* and the purpose of the "unclean hands” 
doctrine in patent cases which is Co discourage applicants 
from taking advantage of the essentially ex parte nature 
of the Patent Office proceedings, this Court holds that the 
sock patent (assuming validity) should not be enforced 
because of Arron's conduct before the Patent Office in 
connection with his Rule 131 affidavit. 


Kinqsland v. Dorsey, supra; P recision Instrument 
Mfq. Co. v. Automotive Mai ntenance Machinery Co. , supra ; 
Norton v. Curtiss, su pra ; Carter-Wallace, Inc, v. 
Davis-Edwards Pharmacal Corp. , supra . 
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—yg-lj-d ity °f the Arron heater p atent . 

Arron filed his application for the heater patent 
on March 4, 969. However, because the application was a 

continuation-in-part* of a previously abandoned application, 
the effective date was the filing date of the original appli¬ 
cation, November 29, 1966. The patent, entitled "Electrical 
Heating Element For Apparel," U.S.Patent No. 3,924,965, was 
granted on August 18, 1970. 

The Arron heater patent discloses a heating element 
consisting of a flat resistance ribbon adhesively sandwiched 
between two strips of flexible covering material at least as 
long but wider than the ribbon. The heating element is 
attached to a body garment by a row of stitches along each 
of ils outer longitudinal edges. The patent also discloses 
the use of materials for covering, reflection and/or 
insulat ion. 


The patent consists of 10 claims, ill of v/hich are 
variations of the same concept. Claim 1 is typical of the 
claims and discloses th** basic heating element conc o p* tound 
in each of the other claims. It reads as tollows: 

"1. A body garment having a heating element 
to supply heat to a user comprising an elongate 
strip of electrical resistance ribbon, two strips 
of flexible material with each strip being elongate 
and at least as long as said ribbon and having a 
width larger than the width of the ribbon, one of 
said strips being positioned on one side of said 
ribbon and the other strip being positioned on the 
other side of said ribbon, means adhesively secur- 
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The new matter in the second patent application 
disclosed a heating element mounted on an insulating 
pad. It contains the basic heating element con¬ 
struction disclosed by the prior application. 
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ing together the abutting surfaces of the ribbon 
and the strips, electrical connecting means con¬ 
nected to said ribbon and extending downwardly 
from said strips, said strips being substantially 
wider than the ribbon, stitching means securing 
only the outer edge portions of the strips to a 
garment and including a row of stitching extend¬ 
ing along each outer edge portion of the strips, 
said rows being spaced from and on either side 
of the ribbon, a fabric covering overlaying said 
element with the rows of stitches also securing 
said covering to said garment and in which the 
electrical connecting means includes a length 
of wire attached to each end of the ribbon, one 
of said wires being disposed between the fabric 
covering, the garment and the rows of stitching." 

Costanzo has challenged the validity of the Arron 
patent on a number of grounds, the two most important of 
which are, that the invention was "on sale” for more than 
one year prior to the filing date, and that the invention 
was obvious. 

Costanzo's "on sale" argument is based on 35 U.S.C. 

S 102(b), whicli provides, in pertinent part: 

"A person shall be entitled to a patent 
unless - 

* * * * 

"(b) the invention was * * * on sale in 
this country, more than one year prior to 
the date of the application for patent in the 
United States." 

This section is similar to a one-year statute of 
limitations within which an inventor, even though he has made 
a patentable invention, must act. If the sale is more than 
one year prior to the actual filing date, a statutory bar is 
established which results in the loss of the right to a 
patent. Application of Foster , 343 F.2d 980 (C.C.P.A. 1965). 

Section *02 (b) is concerned with the actions of an 
inventor once he makes an invention that is patentable. The 
inventor must act with deliberate speed in filing his patent 
application or his right to a legal monopoly will be barred 
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by the statute. Dix-Seal Corp. v. Mew Haven Trap Rock Co. . 
236 F.Supp. 914 (D.Conn. 1964). 

The purpose of § 102(b) is to prevent the exploita¬ 
tion of inventions except by legal monopoly and to encourage 
disclosure of new inventions in order that the public may be 
given the fruits of discovery as soon as possible. Pennock v 
Dialogue , 27 U.S. (2 Pet.) 1, 19 (1829). Also, the preven¬ 
tion of abuse and evasion of the patent laws has been 
accepted by courts as an important purpose of the statutory 
bar. Cali v. Eastern Airlines, Inc. , 442 F.2d 65 (2d Cir. 
1971 < Metallizing Engineering Co. v. Kenyon Bearing & Auto 
i Parts Co. , 153 F.2d 516 (2d Cir.), cert, denie d, 328 U.S. 

I 840 (1946). 

"What starts the period running is clearly the 
availability of the invention to the publ ic * * 

Application of Foster , supra , at 988. Recently the Ninth 
Circuit, in Robbins Co. v. Lawrence Manufacturing Co. , • 

I 482 F.2d 426, 431 (9th Cir. 1973), held that activity not 
resulting in a sale can constitute an "on sale" defense, 
and said: 

"’On sale’ does not mean an actual accomplished 
sale but. activity by the inventor or his c( m- 
pany in attempting to sell the patented idea. 

* * * A simple placing on sale is sufficient, 
to establish the ’on sale’ defense * * * ." 

(Citations omitted.) 

Accord , Amphenol Corp. v. General Time Corp. , 397 F.2d 431 
(7th Cir. 1968). On facts analogous to the present case 
it was held, in Merry Hull & Co. v. Hi-Line Co. , 243 F.Supp. 

45 (S.D.N.Y. 1965), that the modeling of overalls at a showing 
constituted a placing "on sale" of the garment for the 
purposes of Section 102(b). 

In the present case the effective date of the 


FPf-ttAUdAlCQ* 
S 3-73-100fti-MOl 


- 30 - 



-( 109 ) 


1 

application was November 29, 1966. Thus, November 29, 

2 

I s the crucial date before wnich the invention must 

3 

have been "on sale" for Arro.i to lose his right to a patent 

4 

under S 102(b). 

5 

Costanzo contends that a sock containing a heating 

0 

element similar to the element disclosed by the heated 

7 

O 

patent was placed on sale prior to November 29, 1965. Plain¬ 

O 

9 

tiff is undoubtedly correct. 

10 

The element in question was contained in a sock 

11 

manufactured by Seneca Knitting Mills under an agreement 

12 

with Stanley Arron. This sock (hereafter the "Seneca 

13 

sock") was an embodiment of the concept disclosed by the 

H 

Arron sock patent. It was advertised in the November 1965 

15 

issue of Outdoor Life. Costanzo did not establish the 

16 

exact date on which the magazine became available to the 

17 

public, but it is common knowledge that the November issue 

18 

of a magazine would be available at least by an early date 

10 

’n November. Certainly the date of publication would be 

20 

prior to November 29, 1965. 

21 

Emanuel Piller, who in 1965 operated a mail order 

22 

house called Alexander Sales, testified that, he placed the 

23 

advertisi .g for the November issue of Outdoor Life. Filler 

24 

estimated that he sent the first proof of the advertisement 

25 

to the magazine about mid-September 1965. He also testi¬ 

26 

fied that Arron had shown him a Seneca sock and that he had 

27 

agreed to buy the sock for Alexander Sales about the same 

28 

time. 

29 

Arron's activity constitutes placing the Seneca 

30 


31 

sock "on sale." Robbins Co. v. Lawrence Manufacturing Co., 

32 

supra; Merry Hull & Co. v. Hi-Line Co., supra. Although 
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Costanzo failed to establish an exact date, it is clear 
from the evidence that the Seneca sock was placed "on sale" 
prior to November 29, 1965. Arron does not dispute this 
evidence. In fact, he does not directly challenge the 
entire "on sale" argument. However, Arron's position scemr 
to be that the heating element in the Seneca cock is not 
the same as the heating element disclosed by the heater patenjt 

Exact identity between the invention disclosed by 
the patent and the item placed "on sale" is not required. 

The general rule is set forth in 2 Walker Patents , at 684-85 
(Deller's 2d Ed. 1964): 

"Precise identity between the thing 
covered by the patent and the thing which the 
inventor allowed to be in public use or on 
sale more than the statutory period before 
he applied for the patent is not necessary 
to constitute constructive abandonment of 
the invention covered by the latter. 
is enough if the two devices are substan¬ 
tially the same or if the advance from one 
to the other did not amount to invention." 

(Footnotes omitted.) 

The invention is complete if it is "capable of 
producing the results sought to be accomplished, though not 
as thoroughly as" a later improvement. Hall v. Macneale, 

107 0.3. 90, 97 (1882). In Smith & Griggs Mfq. Co. v. 

Sprague , 123 U.S. 249 (1887)/ a case in which the inventor 
made substantial changes after public use of the machines, 
the Supreme Court found that exact identity was not required 
and held the invention to be nonpatentable. The First 
Circuit, in Nat ional Bisc ’ t Co. v. Crown Baking C o., 

105 F.2d 422, 427 (1st Cir. 1939), in holding a patent 
invalid under S 102(b), said: 

"Undoubtedly the machines on the alleged 
prior use must be capable of being operated 
commercially, but it is not necessary to 
prove that such earlier machines were as 
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efficacious as the one for which the patent 

I was granted. * * * If they embodied sub¬ 

stantially the principles and elements of 
the invention, they invalidated the t tent." 

(Citation omitted.) 

Accord, Tri-Wa ll Containers, Inc, v. Continental Can Co. , 

| 323 F.Supp. 700 (S.D.N.Y. 1971); Dix-Seal Corp. v. New 

Haven Trap Rock Co. , supra . 

There must be a patentable difference between the 
item sold and the iten for which a patent is sought or the 
statutory bar applies. International Tooth Crown Co. v. 
Gaylord , 140 U.S. 55 (1891). What is actually sold is the 
| article itself and all improvements on the article which 

would be obvious to one skilled in the art. Tool Research 
t, Engineering Corp. v. Honcor Corp. , 367 F. 2d 449 (9th Cir. 
1966); Application of Foster , supra . 

Arron claims that the heater patent was an improve- 

L 

ment over the Seneca sock because it prevented the twisting 
of the heating element. In the Seneca sock the covering 
material was wrapped around and adhesively secured to the 
resistance ribbon. The heating element was attached to the 
sock by one line of stitches. In the heater patent the 
resistance ribbon was fused between two layers of covering 
material and attached to the sock with two lines of stitching 
The only possible differences between the two socks were the 
manner in which the covering material was attached to the 
resistance ribbon and the addition of a second row of stitcher 
to attach the heating element to the sock. Dubrow, the 
defendant's expert, testified that the methods of securing 
the covering material to the resistance ribbon were generally 
the same in both socks. Plaintiffs' patent expert, Wein- 
I stein, Arron, and Dubrow all testified that the only differ- 
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ence between the Seneca sock and the heater patent was the 
addition of a second row of stitching. Weinstein specifical 
testified that that difference was not patentable. This 
conclusion is reasonable. The addition of a second row 
of stitching to solve the anchoring problem certainly would 
be obvious to a person skilled in the art. Therefore, the 
difference between the Seneca sock and the Arron heater 
patent is not sufficient to prevent the establishment oi 
the statutory bar. 

Arron loses his right to secure the heater patent 
under the provisions of S 102(b), since a cock embodying the 
concept of the heater patent was placed "on sale" prior to 
Novenbei 29, 1965. 


iy 



Costanzo also claims that the Arron heater patent 
is invalid under 35 U.3.C. 5 103 for obviousness. Once 
again, the test for obviousness is a determination of the 
scope and content of the prior art, ascertainment of the 
differences between the prior art and the claim at issue, 
and a resolution of the level of ordinary skill in the 
pertinent art. Graham v. John Deere <~o, , supra . And 
again reference is made to the general standards of 
obviousness discussed above ,pp. 4-5) in connection with 
the Costanzo patent. 

The initial question is whether or no the Arron 
sock patent, and therefore the Seneca sock, are prior art. 
Arron, relying on Illinois Tool Works, Inc, v. Solo Cup Co. , 
Inc. , 461 F.2d 265 (7th Cir.), c ert, denied , 407 U.S. 916 
(1972), asserts that it is not. Defendant's reliance is 
misplaced. The two patents held by plaintiff in issue in 
Illinois Tool Works, Inc, related to nestable expandable cups 
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The court held that the disclosure to the public of the 

invention by the patent application and the cups sold under 

that application were no'; available as prior art against the 

same inventor's later related invention where both the second 

application was filed and the sale of the cups took place 

within a year of the initial public disclosure. The court 

relied upon a line of decisions in the Court of Customs and 

Patent Appeals, and said: 

"'But certainly one's own inventio n, whatever 
the form of disclosure to the public, may not 
be prior art against oneself, absent a statutory 
bar.’ Obviously, the statutory bar referred 
to - above pertains to the one-year period during 
which Congress has allowed an inventor to per¬ 
fect, develop and apply for a patent pursuant to 
35 U.S.C. § 102(b)." 461 F.2d at 269-70. 

The court found that the one-year limitation had not been 

exceeded. Illinois Tool Works, Inc, supports the use of 

the Arron sock patent and the Seneca sock as prior art, 

since the statutory bar has been established by the sale of 

the Seneca sock more than one year prior to the effective 

filing date of the heater patent. 

In Dix-Se al Corp. v. Hew Haven Trap Rock to. , 
s upra , the patent at issue had been disclosed in a publica¬ 
tion and by public use more than one year prior to the date 
of the patent application. Judge Blumenfeld, in discussing | 
the effect of the statutory bar of 5 102(b) on the use of 
the invention as prior art, states: 

"Once in public use. that invention becomes 
prior art and as to all later discoveries in 
that field anyone else must then show some 
'patentable' change to obtain the legal 
monopoly. Once the year in which to prepare 
and file his application has passed, the 
employment of a standard of patentability 
less stringent against the first inventor 
than against these others would seem to impair, 
if not defeat, congressional policy. There 
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should be no distinction between prior art 
of the inventor's own making and that of 
others." 236 ?.Supp. at 920. 

clearly, the Arron sock patent and the Seneca sock 
are prior art on the issue of obviousness of the Arron heater 
patent. In addition, the prior art includes the Costanzo 
sock patent at issue in this case, and the Jacobson and 
Taylor patents. 

Jho Arron sock patent teaches the use of a cover* 
ing material wrapped around and secured adhesively to the 
resistance ribbon and the securing of the heating element to 
the sock by a single row of stitches. Costanzo teaches 
the sandwiching of the heating element between two sheets 
of covering material in a heat transfer relationship. 

Jacobsen, numbered 2,329,766 (1943), teaches the use of 
stitching on all sides of the heating element. Taylor, 

1 

numbered 2,287,915 (1942), teaches the sowing of a heating 
element to a fabric back. 

neither the fusing of the two layers of the cover- 
ing material to the resistance ribbon nor the securing of the I 
heating element to the sock by two rows of stitches along 
the element's longitudinal edge are specifically disclosed 
by the prior art. 

The level of ordinary skill in the art is the same 
as for the Costanzo and Arron sock patents. The evidence 
indicates that in 1966 the level of ordinary skill in the 
electrically heated apparel art was of people with electrical 
engineering degrees and/or an extensive practical knowledge 
of electricity and the use of batteries, combined with 
experience in th* electrically heated clothing field. 

The usual presumption of validity is substantially 
weakened because the Taylor, Jacobsen and Arron sock patents 
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were not considered as prior art by the Patent Office. 

Reeves Bros, v. t) S.Laminating Corp. , 417 F.2d 869, 872 
(2d Cir. 1969) . 

Dubrow, the defendant's expert, testified that 
the methods of securing the covering material to the heati-.g 
element in the Arron sock patent and the heater patent 
were not significantly different. Weinstein, plaintiffs' 
patent expert, testified that the additional row of stitch¬ 
ing was not patentably different from the Arron sock patent. 

The conclusions of Dubrow and Weinstein relating to the 
Arron sock patent are buttressed by a consideration of the 
other relevant prior art patents — Costanzo, Jacobson and 
Taylor. 

The differences between the heater patent and the 
prior art are insubstantial. The heater patent was obvious 
in light of the prior art to a person with ordinary skill in 
the art. See, Julie Research Laboratorie s,_Inc. v. Guild ¬ 

line Inst ruments. Inc. , supra ; Supreme Eqpt. (. Systems 
Corp . v. L ear Siegler, Inc. , supra ; Triax Co. v. Hart ma n Het il 
Fabricators, Inc. , supra ; burgess Cellulose Co. v. Wood 
Flong Corp ., supra ; Formal Fashions, Inc, v. Braiman Bows, 

Inc. , supra . 

We do not discuss the plaintiffs' other arguments 
since we find them to be without merit. 

Both plaintiffs and defendants Stanley Arron and 
Visa-Therm allege claims for infringement of their respective 
patents. Since we do not reach the issues of infringement 
because of the invalidity of each of the three patents in 
issue, plaintiffs' and defendants' claims for infringement 
are dismissed. 

- 37 - 






- ( 116 ) 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 


13 


1 ! 
15 
18 
17 
13 

19 

20 
21 


22 


23 


24 

25 

26 

27 

28 

29 

30 

31 

32 


U 


fTl-Aauili’xiot 

I-3-T2-IOOU-MO! 


Although the resolution of the claims and counter¬ 
claims relating to the three patents has been ide, other 
claims and counterclaims are involved, as are other parties. 

Parties. 

The original parties to the lawsuit were Timely 
Products Corporation and Raphael Costarizo, plaintiffs, 
a/ainst Stanley Arron, Max Arron, Anna Arron and Visa-Therm 
Products, Inc., defendants. Timely is the exclusive 
licensee of the Costarzo "invention" and of the Costanzo 
patent. Max and Anna Arron are the parents of Stanley 
and were at one time officers and directors of Visa-Therm 
Products, Inc., the manufacturer of socks under the Arron 
patents. 

The defendants Stanley Arron and Visa-Therm were 
permitted* to bring in as parties defendants to their 
counterclaims to the second amended complaint, Benjamin M. 
Hines and Lois n. Hines. For some unexplained reason the 
llinrs have acquired the appellation "counterdefendunts," 
and the defendant Stanley Arron, "counterplaintiff." 

All parties are citizens and residents of Connecti¬ 
cut, including the two corporations. Max Arron died during | 
the course of the litigation and his widow, Anna, as his 
executrix, has beer, substituted for him. 

Plaintiffs' Second and Third Claims. 

These two claims are not easily paraphrased. 
Obviously plaintiffs were attempting to state in each a 
claim for "unfair competition" so as to bring themselves 
under the pendent jurisdiction authorized by 28 U.S.C. 

* Order of Judge Zampano, 303 F.Supp. 713 (D.Conn. 1969 
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§ 1338(b), which states: 

"The district courts shall have original 
jurisdiction of any civil action asserting a 
claim of unfair competition when joined with 
a substantial and related claim under the 
copyright, patent, plant variety protection 
or trade-mark laws." 

The second claim is made on behalf of the plain¬ 
tiff Costanzo, while the third claim is made on behalf of 
the plaintiff Timely. Each claim alleges substantially the 
same facts, namely, that Costanzo and Stanley Arron became 


led 


associated in 1963 as equal shareholders in a corporation 
called Stanzo Electronic Industries, Inc. for the purpose 
of producing and marketing a small electric stove and 
several other items. It was part of the agreement that 
no other idea or invention or patent belonging to Costanzo 
would be part of the corporate assets, and upon dissolution 
of the corporation all such items would revert to Costanzo. 

It is then alleged that during the Costanzo-Arron associa¬ 
tion, Costanzo invented a battery heated electric sock and fi 
a patent application for it on September 13, 1965, which 

resulted in the plaintiff's patent in suit. Costanzo then 
alleges that prior to filing his patent application he 
disclosed his invention in confidence to Arron, and that 
thereafter he ana Arron attempted, both jointly and separate!^’, 
to promote the sale of such sock to several potential buyers; 
that on December 27, 1965, Costanzo entered into an exclusivej 
licensing agreement with Timely, and that the next day he 
revoked Arron's authority to promote the sock. He further 
alleges that late in 1965 or early 1966, Stanley Arron, in 
violation of plaintiff's proprietary rights, entered into a 
contract with Seneca Knitting Mills licensing it to manu¬ 
facture Costanzo’s sock, and subsequently, with his 
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co-defendants Max and Anna Arron, Stanley Arron organized a 
corporation called Visa-Therm Products, Inc. as a device to 
further appropriate Costanzo's invention and by such conduct 
the defendants are "unfairly competing with and interfering 
with plaintiff’s Costanzo’s right to exclusively license to 
plaintiff's Timely Products Corporation the right to make, 
use and sell the electrically heated sock embodying his 
invention." 

Plaintiffs' counsel, in his different briefs, has 
paraphrased the nature of the second claim as follows: 


12 

13 

14 

15 
IS 

17 

18 


for misappropriation of Costanzo's trade 
secrets and proprietary information * * * " 
(Plaintiffs' Pre-trial Brief at 2). 

* * Arron willfully appropriated Costanzo 
secrets and knov;-how in and to the Costanzo 
electric sock invention, * * * and that Arron, 
together with Max and Anna Arron, formed 
Visa-Iheim Products for the sole purpose of 
appropriating and converting to their own use 
the benefits and profits derived in the use 
and sale of Costanzo's electric sock inven¬ 
tion." (Plaintiffs' Pre-trial Brief at 5-6). 


And most recently, in a Memorandum to the Court 
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long after the trial, referring to the Supreme Court deci¬ 
sion in Ke wanee Oil Company v. Bicron Corporation . 42 U.S.L.W 
4631 (U.S. May 13, 1974), plaintiffs' counsel said: 

"The Kewanee decision, supra, clearly 
supports Plaintiffs' contentions that Plain- 
tiffs' claim of trade secret appropriation 
by the Defendants prior to the issuance of 
the Costanzo patent in suit is consistent 
and compatible wich Plaintiffs’ claim of 
patent infringement subsequent to the issu¬ 
ance of the Costanzo patent in suit. This 
decision clearly states that an invention, 
be it one that can be patented or not, and 
if it is secret and not of public knowledge, 
constitutes a valid trade secret which the 
law will protect against an appropriator 
thereof, until such time that the invention 
is fairly disclosed." 

In replying to defendants' Post-trial Brief 

he states: 
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"For a case virtually in point to the facts 
of this case eference is made to Plastic 6 
Metal Fabricators, Inc, v. Roy . [163 Conn. 

257 (1972)]." Reply to Defendants' Post-trial Brief at 27. 

Whether the claims of patent validity and infringe¬ 
ment alleged by plaintiffs can be considered "a substantial 
and related claim under * * * patent laws,” we need not 
decide, nor need we decide whether the claims alleged in 
the Second Cause of Action and Third Cause of Action assert 
claims for "unfair competition." Cf. , Judge Learned Hand's 
classic statement in Yale Electric Corp. v. Robertson , 

26 F.2d 972, 973 (2d Cir. 1928): 

"The law of unfair trade comes down very nearly 
to this - as judges have repeated again and 
again - that one merchant shall not divert 
customers from another by representing what he 
sells as emanating from the second. This has 
been, and perhaps even more now is, the whole 
Law and the Prophets on the subject, though 
it assumes many guises." 

and Mr. Justice Brandeis' dissent in I nternational Hews 
Servic e v. Associated Press , 248 U.S. 215, 257-67 (1918). 

We will accept plaintiffs' theory of the claims and 
apply it to the evidence. The evidence at trial does not 
support any of plaintiffs' claims oi" theories. 

Costanzo and Arron were, for all practical pur¬ 
poses, partners. Tney had entered into an agreement to for ml 

Stanzo Electronic Industries, Inc. and to divide the stock 

» 

equally between them. The purpose of the corporation was 
to exploit an electric stove and other items. No mention 
was made of any electric sock invention, although the agree¬ 
ment did provide that in the event of a dissolution of the 
corporation all inventions and ideas contributed to the cor¬ 
poration by Costanzo would be returned to him. Thereafter, 
Arron and Costanzo both and separately attempted to interest 
others in the eloolrical battery operated sock that Costanzo 


- 41 - 






( 120 ) 


1 

had "invented." Such people, whether being opportuned by 

2 

Costanzo or Arron, would sign a form of an agreement that 

3 

A 

• th «y would hold in confidence the disclosures made concerning 

n 

R 

the electrically operated sock. Arron was never asked to 

P 

8 

7 

sign such a form, nor did he ever. It was Costanzo's 

position at trial that he disclosed the sock invention to 

8 

Arron j.n confidence and with a counterpromise by Arron not 

9 

to disclose any of the information so acquired. Wc find 

10 

that Arron was completely informed by Costanzo of the sock 

11 

and its operation and without any counterpromise to secrecy. 

12 

and specifically there was no promise not to disclose. 

13 

Parenthetically, in the first agreement, dated December 27, 

14 

1965, that Costanzo made with Benjamin nines him 

15 

and his assignee the exclusive license to manufacture the 

16 

Costanzo invention, and later the patent, Costanzo repre¬ 

17 

sented that he never disclosed the invention to anyone. 

18 

We find, as we indicated, that he did disclose it to his 

10 

partner in an attempt to exploit it, without any promise 

20 

or expectation that Arron would not disclose it. 

21 

The "invention” of Costanzo was a patentable 

22 

article under 35 U.S.C. S 101 and was not a trade secret. 

33 

24 

as was the process in the Plastic & Metal Fabricators case. 

supra, so heavily relied upon by Costanzo. This process 

' 

25 

the trial court found, was disclosed to the defendant in 

26 

27 

28 

28 

30 

confidence and the defendant so understood. 

Kewanec is not to the contrary. There the process 

was a trade secret under Ohio law and the individual defend¬ 
ants, former employees of Kewanee, signed an agreement as a 

31 

condition of employment not to disclose trade secrets. The 

32 

Supreme Court held that trade secret laws protect items which 

FT I 
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would not be proper subjects for consideration for patent 
protection under 35 U.S.C. s 101. 

In sum, the Costanzo "invention," until it was 
patented, was in the public domain and was not protected 
from either copying or disclosure. Sears, Roebuck & Co. 
v. Stif fel , 376 U.S. 225 (1964) and Compgo Corporation v. 
bay-Brite Lighting, Inc. , 376 U.S. 234 (1964), are con¬ 
trolling. These cases held that when an article is not 

protected by a patent, State law may not forbid others to 

a 

copy it, because every article not covered by/valid patent 
is in the public domain. 

The P.obinson-Patman Act Claim. 

Plaintiffs' fourth and final claim alleges that 
the defendants violated the Robinson-Patman Act, 15 U.S.C. 

S 13, the Clayton Act, 15 U.S.C. §§ 15, 26, and the Sherman 
Act, 15 U.S.C. S5 1-7, by lowering the price of their socks 
for the purpose of destroying and eliminating the plaintiff. 
Timely Products Corporation, as a competitor. 

The only evidenc* offered by the plaintiffs in sup¬ 
port of their claim is that on October 15, 1970, defendants 
sold 480 pairs of electrically heated socks called WS 1 Warm 
Soks to Stem Distributing Co. of Maple Heights, Ohio, at 
v3.75 per pair, although the defendants' price list (P.Ex. 
301-B) indicates that the usual price for such socks was 
$4.25 to $4.50 per pair; and that five days after the sale 
to Stem Distributors, defendants sold 638 pair c of WS 1 Warm 
Soks to M. Sharf (• Company of Somerville, Mass, for $4.25 
per pair. The defendant, Stanley Arro 1 - admitted the sales 
at those prices. Plaintiffs also proved, nrough Richard L. 
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Johnson, Vice President in Charge of Sales for Timely 
Products Corporation, that plaintiffs sold socks to Stem 
Distributors in 1968 and 1969, and that in 1970 Stem Dis¬ 
tributors did not place an order for socks with Timely 
Products Corporation. 

Plaintiffs’ claim falls under § 2(a) of the 
Robinson-Patman Act, 15 U.S.C. S 13(a).* The basic ele¬ 
ments of a cause of ae^ion under that section are: (1) 
a difference in price between different purchasers of 
commodities of like grade and quality, (2) occurring in 
interstate commerce, (3) which causes the proscribed 
injury to competition, and (4) the absence of the statu¬ 
tory defenses. Guyott v. Texaco, Inc. , 261 F.Supp. 942 
(D.Conn. 1966). 


Price discrimination is 
F■T.C. v. Simplicity Pattern Co, , 
Price differentials alone are not 
the Robinson-Patman Act. F.T.C. 


not, per se , illegal. 

360 U.S. 55, 64 (1959). 
enough for a violation of 
v. Anheuser-Busch, Inc., 


* Section 13(a) reads in pertinent part: 

" S 13 . Discrimination in price, services, or 
facilities - Price; selection of 
I customers . 

"(a) It shall be unlawful for any person en¬ 
gaged in commerce, in the course of such commerce, 
either directly or indirectly, to discriminate in 
price between different purchasers of commodities 
of like grade and quality, where either or any of 
the purchases involved in such discrimination are 
in cormerce, where such commodities are sold for 
use, consumption, or resale within the United 
States * * *, and where the effect of such dis¬ 
crimination may be substantially to lessen com¬ 
petition or tend to creat a monopoly in any 
line of commerce, or to injure, destroy, or pre¬ 
vent competition with any person who either 
grants or knowingly receives the benefit of such 
discrimination, or with customers of either of 
them * * * ." 
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363 U.S. 536 (1960); Crest Auto Supplies Inc, v. Ero Hfq. 

Co. , 360 F.2d 896 (7th Cir. 1966). "It is the effect 
upon competition that must be shown before there is a 
violation and it must be substantial or that there is a 
reasonable probability that it may be substantial." 

National Dairy Products Corp. v. F.T.C. , 412 F.2d 605, 617 
(7th Cir. 1969.) 

"Congress has not outlawed price differentials 
per se, unjustified though they may be. The Act 
was not intended to reach every remote, adverse 
effect on competition. The effect must be sub¬ 
stantial. * * * 'And we construe the Act to 

require substantial, not trivial or sporadic, 
interference with competition to establish 
violation of its mandate.' If the discrim¬ 
ination complained of does not, cannot or will 
not have the defined effect of injury to or 
substantial lessening of competition, or ten¬ 
dency to create a monopoly, the Act has not been 
violated * * * ." (Citations omitted.) 

Whitake r Cable Corp. v. F,T.C. , 239 F.2d 253, 

2"56 (7th Cir.), cert, denied , 353 U.S. 938 (1957). 

The Robinson-Patman Act "is concerned primarily 
with possible injury to competition and not to competitors ." 
Hampt on v. Graf f Vending Co. , 478 F.2d 527, 533 (5th Cir.), 
cert, denied, 414 U.S. 859 (1973). Injury to a seller is 
to be distinguished from injury to the vigor of competition. 
Borden Co. v. F.T.C. , 381 F.2d 175 (5th Cir. 1967). In 
Anheuser-Busch, Inc, v. F.T.C. , 289 F.2d 835, 840 (7th Cir. 
1961), in finding that the F.T.C. failed to prove that a 
brewer's reduction in price in one market caused any present, 
actual injury to competition, the court said: 

"The Act is really referring to the effect 
upon competition and not merely upon competi¬ 
tors. * * * in this respect S 2(a) must be 
read in conformity with the public policy of 
preserving competition, but it is not concerned 
with mere shifts of business between competi¬ 
tors. It is concerned with substantial impair¬ 
ment of the vigor or health of the contest for 
business, regardless of which competitor wins 
or loses. * * * 'Antitrust legislation is 
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concerned primarily with the health of the 
competitive process, not with the individu¬ 
al competitor who must sink or swim in com¬ 
petitive enterprise. ,H (Citations omitted.) 

The plaintiffs have shown that the same commodity 
was sold for a'different price in interstate commerce. 
However, they have failed to prove any injury or possible 
injury to competition. The plaintiffs' conclusory argu¬ 
ment cannot supply the factual evidence of competitive harm 
necessary for proof under the Robinson-Patman Act. See, 

Baum v> Investors Diversified Services, Inc. . 286 F.Supp. 914 
(N.D.I11. 1968), aff'd . 409 F.2d 872 (7th Cir. 1969). There 
was no proof of any predatory practices, general decline in 
the price structure, or below cost sales. See, Utah Pie 
Co. v. Continental Baking Co. , 386 U.S. 685 (1967). The 
only proof of a possible effect of the price distrimination 
was that Stem Distributing Co. did not reorder products 
from the plaintiff. Timely Products Corporation. This demon¬ 
strates the effect of the price discrimination on a competi¬ 
tor and not upon competition. Anheuser-Busch, Inc , v. F.T.C., 
289 F.2d 835 (7th Cir. 1961). Further, even assuming the 
price discrimination affected competition, the effect is 
hardly substantial. See, Whitaker Cable Corp. v. F.T.C. , 
supra . The plaintiffs' Robinson-Patman Act claim must fail 
for lack of sufficient proof. Because they are dependent 
upon the price discrimination claim, the Sherman and Clayton 
Acts references are of no effect. The plaintiff's fourth 
claim is therefore dismissed. 


Defendants Arron's and Visa-Therm's 
Counterclaim of Unfair Competition. 


Not to be outdone by plaintiffs' claim of unfair 
competition, defendants Stanley Arron and Visa-Therm alleged 
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that they, too, have been damaged by plaintiffs' unfair 
competition. Like the plaintiffs’, their evidence at 
trial did not support the pleading. Although the plead¬ 
ing of this claim relates to the alleged misappropriation 
by Costanzo of defendant Stanley Arron's idea, i.e. , the 
idea of producing and marketing an electric sock, and to 
the alleged libelous letters written by plaintiffs to 
defendants' customers and their bank, not to advise of a 
potential patent claim,but to destroy their reputation 
and credit. 

The evidence at trial related principally to the 
defendant Stanley Arron's dealings and contract with Seneca 
Knitting Mills and the cancellation of that contract, and 
to the letters that plaintiffs sent to defendants' customers 
and to their bank. 

Assuming such proof is a form of "unfair competi¬ 
tion" countenanced by 28 U.S.C. 5 1338(b), we find the proof 
totally insufficient. 

There is no doubt that Arron entered into a written 
contract with Seneca Knitting Mills to manufacture a sock to 
be heated by a battery, on which Arron ’as to receive a 
certain royalty per pair. But the plaintiffs, or either 
of them, did not cause the cancellation of that contract. 

The defendant Arron caused the cancellation himself by 
accusing the Mill of being unable to produce socks competi¬ 
tively and for not keeping accurate records. These charges 
were contained in a letter of cancellation written by Arron 
to the Mill on March 24, 1966. The Mill agreed to cancella¬ 
tion but also accused Arron of warranting that he had patent 
rights in the sock, when he had none. 
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With reference to the letters that plaintiffs 
admittedly sent to the customers and the bank, these 
letters merely called attention to the issuance of the 
patent, which is permitted by statute, 35 U.S.C. § 287. 

The letter to the Lafayette Bank was sent on the theory 
that it was contributing to the infringement of Costanzo's 
patent, i.e. , that it was lending money to Arron and was 
aware of the use to which Arron was putting the money. 
Whether the bank was in fact a contributory infringer is 
Deside the point. The plaintiffs were entitled to send 
notices of infringement in good faith. United States 
Galvanizing & Plating Equipment Corp. v. Hanson-Van Winkle- 
Munning Co. , 104 F.2d 856, 861-62 (4th Cir. 1939). There 
was no evidence or proof of bad faith. Accordingly, this 
claim, labeled "Second Counterclaim to the Second and Third 
Causes of Action," is dismissed for failure of proof. 

The counterclaim of Benjamin M. Hines 

and Lois D . Hine s._ 

In the Reply to defendants Stanley Arron's and 
Visa-Therm's counterclaim with respect to defendants' United 
States patents, Benjamin M. Hines and Lois D. Hines, 
"counter-defendants," sought a declaratory judgment, as did 
the plaintiffs, of non-infringement, invalidity, and non¬ 
enforcement of Arron's two patents. 

We have previously resisted this issue insofar as 
it relates to the plaintiffs. Therefore, the counterclaim 
of Benjamin M. Hines and Lois D. Hines is moot and is 
dismissed. 
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Attorneys' Fees and Costs. 

Plaintiffs and defendants Stanley Arron and Visa- 
Therm seek attorneys' fees. Such requests are denied. 

35 U.S.C. § 285 states that the Court may, in exceptional 
cases, award attorneys' fees to the prevailing party. There 
is no prevailing party in this lawsuit with the exception of 
Anna Arron, but this is not an exceptional case. 

Plaintiffs also request attorneys' fees in their 
antitrust claim, which we dismissed. This request is also 
denied. 15 U.S.C. § 15 provides for reasonable attorneys' 
fees but such fees are for a successful party. Alden- 
Rochelle, Inc, v. American Soc. of Composers and Publishers , 
80 F.Supp. 888 (S.D.N.Y. 1948). 

All parties to this litigation request costs. 

28 U.S.C. § 1920 provides for costs but they are 
discretionary. We find that the entire lawsuit on both 
sides was frivolous and vindictive, and that no party is 
entitled to costs. 

Rule 54(d) of the Federal Rules of Civil Procedure 
provides that costs shall be allowed as of course to the 
prevailing party. Even under this Rule the awarding of 
costs is discretionary. Hill v. Gonzalez , 53 F.R.D. 1 
(D.Minn. 1971). 

With one exception, no party prevailed. That 
party is Anna Arron, both individually and as executrix of 
the Estate of Max Arron. She prevailed on all the claims 
of the plaintiffs against her and did not counterclaim 
against any party. However, as a matter of discretion, 
no costs are awarded to her. 
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CONCLUSIONS 

The Clerk is hereby directed to enter judgment 
in favor of the defendants on plaintiffs' Second Amended 
Complaint, which is dismissed. 

The Clerk is further directed to enter judgment 
in favor of the plaintiffs and Benjamin M. Hines and Lois 
D. Hines dismissing the counterclaims to the Second Amended 
Complaint of defendants Stanley Arron and Visa-Therm 
Products, Inc. 

The Clerk is further directed to enter judgment 
dismissing the counterclaim of Benjamin M. Hines and Lois 
D. Hines against defendants Stanley Arron and Visa-Therm 
Products, Inc. 

The judgment so ordered shall in addition declare 
; that the United States Patents numbered 3,293,405, 3,392,264 
and 3,524,965 are invalid. 

Costs and attorneys' fees for all parties are denie 

Let this Memorandum stand for our findings of 
fact and conclusions of law pursuant to Pule 52. 

7 ^ ^ 1 “S 

1 * Tnomas r. Murphy 

Senior United States District Judge 

Dated: Waterbury, Ct., August Jf , 1974. 
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llnitrd States Siatrirt Court 


FOR THE 


-ILED 

** - I23 1 r; 7 s 


TIMELY PRODUCTS CORPORATION, ET AL 


DISTRICT OF_CONNECTICUT. ^WHa^COhT 

iTTnu C.VILACT.ON FILE NO. 11,864 


STANLEY ARRON, ET AL 


JUDGMENT 


United St*^efhcCou. . Hon..,able Thomas F. Murphy, Senior 

by deJi^tion Sou , th * rn District of New York, sitting 

y Slgnatlon Wnc«t***KIXKi*MJUtt*txfcr presiding, and the isauea having been duly tried 8 

(1) that juogment be and Is hereby entered in favor of the 1974 • 

defendants, dismissing plaintiffs' Second Amended Complaint; 

, . . (2 | tbat J ud R"*nt be and is hereby entered in favor of the plaintiffs 
and Benjamin M Hines and Lois D. Hines, dismissing the countered™ ^ 

Pwduc^" lie!" Con, P laint of defendants Stanley Arron and Visa-Therm 

<>> J “ dgment be and la hereby entered dismissing the counter- 

Arroa H1 "' , d ' , '" d *"“ S “">'V 

} ,52«, < ;{ J t j; t .a 1 « &:“s^:i;2. 3 i2 1, ‘ 05 ’ 3 ' 3,J - 264 * nd 

denied^ **** ^ attorne y ,,, f **<» for *11 P«ties be and are hereby 


Hated at New Haven, Connecticut 
of September , 1974 


. this 9th 


day 


SYLVESTER A. MARKOWSKI 
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ULft. DISTRICT C4MT 
an HAVEN. MM. 


®m# arms dutuct iwirt 
district or nr— iLiiuii 


TDBLT PRODUCTS CORPORAT1GB 
•c al.. 


Plaintiffs, 


STAHLCT AMOR, at al.. 


Dafandante. 


CIV. No. U ,*44 


Defendants' notion pursuant to Ruin 52(b) of 

tha Fadaral Rulaa of Clall Procadura for an-- - T oi 

our f lad lags and to Mka additional findings and to mb 
J udgnent accordingly la danlad. 

Tfcla u an or dor. Mo satt tenant la nac assary. 


THOMAS ?. MURPHY 


Ml tad States District 


Datad: Haterbury, Ct., October f, 1974. 
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UNITED STATES DISTRICT COURT t , •, oiiiiT [ C0UR1 
DISTRICT OF CONNECTICUT Hi* HAVEN. CONN 


Raphael J. Costanzo, 

PlaIntiff 


Stanley Arron ct al, 

Defendants 


) Civil Action 11864 

) 

) 

) 


Notice of Appeal 

Notice is hereby given that Raphael I. Cost.in; o. Plaintiff 

in the above Identified action, hereby appeals to the United 

States Court of Appeals for the Second Circuit from the final 

order and judgment entered In this action on the 9th day of 

September 1974, and reaffirmed by the order entered on October 11, 
1974. 

Tills appeal Is taken pursuant to Rule 4(a) of the 
Federal Rules of Appellate procedure, paragraph 2 (2). 


Arthur T. F.ittibene 


Attorney for Plaintiff 

Costanzo 

2480 Post Rd. 

Fait field. Conn. 064 30 
(2 5 r >-4400) 


Dated: 
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► COMT’FCTTr? 


DISTRICT COURT . 
DOCK ET NUMBER 
DATE FILED IN 
OtfTRlCT COU RT 1 
DAT* NOTICE OF 
APPEAL FILED 1 


Appellant (Plaintiff) 


RELATED CASE ISIP 


Stanley Arron, Ann 
Visa-Them Product 


COUNSEL NAME 
FOR APPELLANTS 

Arthur T. Fattlbene 


TELEPHONE 


2480 Post Poad, Fairfield 
Connecticut 06430 


203-255-4400 


FOR APPELLEES: 

Attorney Below 
Ernest Junk Ins 

Edward Kunln 

(Oiwk On* So* OnJr) 


855 Main 3treet 
Bridgeport, Conn. 

185 Coldtnr Hill Street 
Bridgeport, Conn. 


METHOD OF DISTRICT COURT DISPOSITION 


Axl®rr»wnt ttm for* trial 
Summery Judgment 
DismiMei 
Other 


JudQmwnt during or after trial 
Court trial ^ 

Jury trial 
During trial 
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Granted Q 
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Cost & 
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not Invalid for oovloe 
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..ousne ss. * 

(2) Tha Dafendant, Stanle 
ss associate did unlawfully appronr late 

B8 P act Jo.felendanta Paten 
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il?}Ptllf.| correspondIng • 
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latent or£ Ice prosecution 

pf public use and sale wt 
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*IT?I STATES DISTRICT COU*T 
DISTRICT OP CONNECTICUT 


RAPHAEL J. COSTANZO, 


Plaintiff 


« Civil Action 11864 


STANLEY ARFON, ET AL, 


Dvfandanta 


NOTICP or appeal 

Notica la h-raby gl*«i that Stanley Arron and Vlaa Tharn 
Prodacta, Inc,, dafandants In tha abova antitlad action, )nr*by 
app-al to tha Unitad Statas Court of Appeals for th» Second Clr- 
^row tha final ordar andjudgaant antarad In this action on 
tha 9th day of Sapt-nbar 1974, raaffimad by th- ordar antarad on 


Octobar 11, 1974. 


■Hvnerd F. Ku/tin, 

7 A M 

Attorney for Dafandanta 
285 Soldan Hill e traat 
Bridqaport. Conn. 06604 
203-335-7393 


ttatadi Novanbar 8, 1974. 
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Raphael J. Coatanzo, 

Plaintiff, Appellant - Appellee 

vs. 

Stanley Arron and Visa-Therm Products, Inc., 
Defendants, Appellees-Appellants 


■ 0 aol 
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____ Connecticu t 

oirreicr court k 

OOCKIT wuM stw ^ Civil 11864 
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OAT* MOTICI OF ' 
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eiLATtocASiiiim 


COUNMLNAMC 
FOR AFMLLAFfTS 

Edward F. Kunin 


FOS AWfLKM 

Arthur T. Fattibene 


285 Golden Hill Street 
Bridgeport, Conn. 06604 


2480 Post Road 
Fairfield, Conn. 06430 


203-335-7393 


203-255-4400 


i Qm Sox Ootr) 


NATUSf OF MAT 


MTHOO OF OUTFICT COUtT OltFOpTIQ W 



Aev eel 

D*e tee 


| or aNar trial 

0 

D 


Owned □ 
Oened Q 
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Costs and at- 


Declaration of tomeys fees 
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SRIfF OUCMFTION Of NATUM Of CAM ANO RUULT MLOW: Costanzo-plaintiff be 1 ow a 11 eged patent 
nfringement. Disappropriation of trade secrets, unfair competition. Timely Producti 
lalntiff below alleged price dlocriminattoo (Robinson-Pat«an). Arron defendant be- 
aw counterclaimed for infringements of his patents, unfair competition, and misuse 
>f patent by plaintiff. Court held the Costunso patent obvious and invalid, that 
xrron s patents (2) were invalid for either obviousness, unclean hands in patent 
jfflce or public usa for mora than one year. 


I Ml Iff rnOTOflf) to bi aAltfOOM VPiAL Ml oio PlAlnrlrr y-ouzmhzo Twi»U8e 

.ation so .cant as to compel the award of attorney s fees and costs to defendant? 
i) Was defendant Arron guilty of "unclean hands" in the patent office prosecution 
Patent? 4) Did the court decide, contrary to the evidence, that plaintiffs 

iT?f 0P *ri y ^f- terf#r#<S wlth d « f * nd « n t»' contractual relations with Seneca 
ilttlno Mills? 5) Did the court err in holding Arron*s patents invalid for obvious- 
m£ra°tha£ h 2m* a ?l£.'? rr ln hol<Sln 9 Arrow's h«ater invalid for obviousness and on 

'51***—!—*** — —<*>n Transcript completed and filed. 
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